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ROCK (hypnotized defend.) 
-------
v. 
ARKANSAS 
Cert to Ark. 
(Hays) 
State/Criminal 
s.ct 
Timely 
1. SUMMARY: Petr asserts she was denied the fundamen-
tal due process right to testify on her own behalf when her di-
rect examination was limited by the tc because her memory had 
been enhanced by hypnosis. 
------
2. FACTS AND DECISION BELOW: Petr was involved in a 
scuffle with her husband. During he altercation, petr's husband 
• 
- -
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accident, but she was unable to recall any specific details as to 
how the gun was discharged. 
and found guilty by a jury. 
Petr was charged with manslaughter 
In preparation for trial, petr's atty hired a psychia-
trist to aid petr's recollection of the details of the shooting. 
Before hypnotizing petr, the psychiatrist interviewed pe tr for 
approximately an hour. No recording was made of this interview 
or the hypnotic session, but the psychiatrist took handwritten 
notes of what petr recalled about the shooting before undergoing 
hypnosis. During hypnosis, according to petr, petr recalled cer-
tain facts about the gun which prompted an examination of it. 
This examination showed that the gun was susceptible of being 
discharged without pulling its trigger. Petr also recalled that 
the gun in fact discharged without the trigger being pulled. 
At trial, the tc made the following pre-trial order: 
Defendant cannot be prevented by the Court 
from testifying at her trial on criminal 
charges under the Arkansas Constitution, but 
testimony of matters recalled by Defendant 
due to hypnosis will be excluded because of 
inherent unreliability and the effect of hyp-
nosis in eliminating any meaningful cross-
examination on those matters. Defendant may 
testify to matters remembered and stated to 
the examiner prior to being placed under hyp-
nosis. Testimony resulting from post-
hypnotic suggestion will be excluded. 
App. to Petn. A-17. 
The practical ef feet of this order is not entirely 
clear from reviewing the petn and the Ark. S.Ct.'s opinion. Petr 
claims that during her direct examination, she was prevented from 
doing little more than paraphrase what was contained in her psy-
chiatrist's notes concerning what she recalled prior to hypnosis. 
• 
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This limitation, according to petr, continued during cross-
examination, which resulted in petr appearing devious and unr e -
spons i ve to the the prosecutor's quest ions. Petr also asserts 
that she was prevented from telling the jury "the most direct 
reason why she was innocent, that her finger was never on the 
trigger." Petn. 7. 
According to the Ark. S.Ct., petr was allowed to 
testify as to the following facts: 
App. to 
the rule 
sible. 
She testified that she and her husband were 
quarreling, that he pushed her against the 
wall, that she wanted to leave because she 
was frightened, and her husband wouldn't let 
her go. She said her husband's behavior that 
night was unusual, and the shooting was an 
accident, that she didn't mean to do it and 
that she would not intentionally hurt her 
husband . 
Petn. A-13. 
The Ark. s. Ct. affirmed petr's conviction, 
that hypnotically refreshed testimony is ~ se 
Relying on a number of cases which have followed 
adopting 
inadmis-
the same 
approach, see especially People v. Shirley, 31 Cal.3d 18, cert. 
denied, 459 U.S. 860 (1982), the Ark. Ct. ruled that hypnotically 
refreshed testimony effectively renders a witness incompetent to 
testify. The Ark. Ct. followed the scientific view that memory 
is not enhanced by hypnosis. Rather, the witness confabulates, 
that is, the witness, while under hypnosis, makes up facts to 
make the story related while under hypnosis logically complete. 
The witness, then, after hypnosis, cannot tell the difference 
between what he or she recalls independent of hypnosis and what 
-
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he or she confabulates. Accordingly, hypnotically enhanced tes-
timony is irreparably tainted. 
The Ark. s.ct. briefly evaluated petr's constitutional 
right to testify on her own behalf. The Ark. Ct. ruled, however, 
that petr's right to testify was limited in this case. The Ct. 
relied upon two cases: Greenfield v. Robinson, 413 F. Supp. 1113 
(W.D. Va. 1976) and State v. Atwood, 479 A.2d 258 (Conn. Super. 
1984) • 1 
3. CONTENTIONS: Primarily relying upon Chambers v. 
Mississippi, 410 U.S 284 (1973), petr argues that limiting her 
direct examination violates her due process right to testify on 
her own behalf. Petr also argues that even if the state could 
limit her testimony because she underwent hypnosis, the tc here 
went too far, abusing its discretion. 
4. DISCUSSION: Petr's contention may well deserve ple-
nary consideration by this Court. First, there is a split among 
three states. Ark., in this case, and Conn., in Atwood, have 
adopted the view that a criminal defendant's right to testify is 
1 Greenfield involved a habeas challenge of a state 
conviction, inter alia, on the basis that the petr in that case 
was denied the right to present an adequate defense when the 
state refused to allow him to testify while under hypnosis. In 
Atwood, the Conn. Super. Ct. ruled that a criminal defendant did 
not have the right to have his memory hypnotically enhanced. In 
Atwood and Greenfield, unlike the present case, the defendants 
requested court approval before they underwent hypnosis, but were 
denied the right to do so. 
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not impl ica tea by preventing that per son from testifying as to 
facts recalled as a result of hypnosis. The Cal. s.ct., on t h e 
other hand, in the very case primarily relied upon by the Ark. 
Ct. here, made the following observation recognizing an exception 
to its~ se inadmissibility rule to hypnotically enhanced tes-
timony: 
"[W]hen it is is the defendant himself - not 
merely a defense witness - who submits to 
pretrial hypnosis, the experience will not 
render his testimony inadmissible if he 
elects to take the stand. In that case, the 
rule we adopt herein is subject to a neces-
sary exception to avoid impairing the funda-
mental right of an accused to testify in his 
own behalf." 2 
The one CA decision I could find dealing extensively 
with this area discusses the divergence of views among the state 
courts in dealing with all forms of hypnotically enhanced testi-
mony. United States v. Valdez, 722 F.2a 1196 (1984). CA5, in 
this case, did not deal with a defendant's right to testify, but 
rather with the more common situation: CA5 held that a prosecu-
tion witness could not testify after having his memory enhanced 
through hypnosis, when the person identified was known by t h e 
witness to be under suspicion, and when the witness had previous-
2 31 Cal.3d, at 67. The Ark. s. Ct. aia not mention this 
exception to Cal.'s general rule. There is, it turns out, a 
somewhat bizarre explanation for this oversight other than the 
fact that the Ark. S. Ct. rejected this exception. The Pacific 
Reporter version of this case omits the paragraph, quoted in the 
text here, that is included in both the official reporter and the 
CAl. Rptr version. Compare 31 Cal.3d, at 67 and 181 Cal. Rptr., 
at 273 with 641 P.2a, at 805. The opinion was modified on 
rehearing, but the P.2a version apparently does not reflect this 
change. 
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ly been unable to make an identification before hypnosis. 722 
F.2d, at 1202. 
In my view, there is a strong possibility that petr was 
denied the opportunity to fully explain her account of how the 
gun discharged. By being forced to comply with the tc's limiting 
order, I can see how petr may well have appeared to the jury to 
be evasive and uncooperative. Such an impression, in turn, could 
seriously have undermined her credibility, the essential element 
of her defense given the nature of this case. 
A reversal in this case would be an extension of Cham-
bers v. Mississippi, because the state's interest here in pre-
venting "tainted" testimony appears to be much stronger than the 
wrote application of the hearsay and "voucher" rules at issue in 
Chambers. See Shirley, supra (describing in great detail why 
hypnotically enhanced testimony is unreliable). Moreover, some 
limitations on a defendant's right to testify are acceptable. 
For example, a defendant does not have the right to commit perju-
ry. Harris v. New York, 401 U.S. 222, 225 (1971). 
Nevertheless, Ark. here appears to have imposed a sub-
stantial limitation on the fundamental right to testify. A CFR 
appears to be in order to better determine to what extent petr 
was limited in her ability to tell her side of the story. If the 
limitation was substantial, I think a gr ant is in order to ad-
dress whether the state's interest in keeping potentially unreli-
able, hypnotically enhanced testimony from being admitted is suf-
ficient to warrant the burden the state placed on the petr' s 
right to testify. 
. ' . . 
-
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5. RECOMMENDATION: I recommend CFR. 
There is no response. 
September 10, 1986 Westfall Opin in petn. 
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I. Summary 
The question presented in this case is whether 
petr' s due process rights were violated by the TC' s order 
that she coulc1 not testify as to information she recalled 
~--------------
during hypnosis. 
II. Background 
Petr's husband died from a gunshot wound he received 
while trying to prevent his wife from leaving their apart-
ment. Petr was charged with manslaughter for t h e shooting 
• 
• 
I 
- • page 2 • 
of her husband. Petr could not remember everything about 
the shooting and without consulting the court nor informing 
--------~ 
the prosecutor, her attorney hired a psychiatrist to use 
hypnosis to induce recollection. Before hypnosis was begun, 
the psychiatrist, Dr. Bettye Back, interviewed petr for an 
hour. Included in that interview was petr's recollection of 
the shooting prior to hypnosis. No video or sound recording 
was made of the prehypnotic session, but Dr. Back made hand-
--
written notes of the session. As a result of the second 
hypnotic session, petr was later able to recall that she did 
not put her finger on the trigger of the gun, and that the 
gun discharged by accident or mechanical failure of the 
safety as her husband grabbed her hand during the scuffle • 
The TC ruled testimony of matters recalled by petr TC:: ______ _,, 
due to hypnosis inadmissible because of its unr el iabil i ty 
and because of the effect of hypnosis on cross-examination. 
Petr was allowed to testify about things she remembers prior 
to being subjected to hypnosis. Petr was convicted and sen-
tenced to 10 years imprisonment and fined $10,000. The Ark. 
Sup. Ct. affirmed, as follows: 
Petr makes two arguments relating to the court's 
ruling: the hypnotically ref re shed testimony should have 
been admitted, and in the alternative, even assuming that 
such testimony is inadmissible, the TC was unduly restric-
tive of petr's testimony. 
Divergence of Opinion on Admissibility. Most courts 
agree that there is some inherent unreliability in hypnoti-
-
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• cally refreshed testimony, but disagree how that affects 
• 
• 
admissibility. Jurisdictions have taken hree views The 
§ view is that such testimony is generally admissible, 
with the fact of hypnotic induction going to its credibil-
ity, not its admissibility. Th ~ view is to admit the 
testimony when it has been obtained pursuant to certain pro-
cedures designed to ensure its reliability. The ~ view 
is that such testimony is inherently unreliable and is inad-
missible per se. 
Current '!'reno Toward Exclusion. The more recent 
trend is toward exclusion of such testimony. See McCormick 
on Evidence §20 6 ( 3d ed. 198 4) • Typical of this trend is 
Maryland, which in 1968 admitted such testimony but reversed 
its position in 1982. Courts adopting the rule of exclusion 
often rely on the test announced in Frye v. United States, 
293 F. 2d 1013 (CADC 1923), that an expert witness "may not 
testify on the basis of scientific methodology unless the 
principles on which he relies have achieved general accept-
ance within the scientific community." We need not decide 
if the Frye test is the sole test of admissibility, because 
we would find it inadmissible even under the rules of ev i-
dence. 
-- Expert Opinion. While hypnosis may have gained rec-
ognition as an aid to therapy, it has not gained general 
acceptance as a means of ascertaining truth in the field of 
forensic law. Cases comprising the recent trend toward ex-
clusion of hypnotically refreshed testimony have examined 
-
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• extensively the expert opinions in this field and have con-
cluded that it is inherently unreliable and without suffi-
cient acceptance to allow it in the courtroom. The dangers 
of hypnosis in memorv retrieval are summed up in People v. 
Guerra, 690 P. 2d 635 (Cal. 1984): the subject's capacity 
to judge the reality of his memories is impaired; he is apt 
to recall "memories" that never existed, yet be convinced 
those memories are real; he will produce on demand a recol-
lection of an event which may be a compound of actual facts, 
irrelevant matter and highly plausible "confabulations"; 
hypnosis artificially increases the subject's confidence in 
both his true and false memories and may enhance his credi-
• 
• 
bility as a witness due to an attendant ability to increase 
dramatically the amount of detail, or the emotion with which 
those details are reported, though they may be simply "arti-
facts of the hypnotic process." There is also a likelihood 
that juries will place greater emphasis on testimony pro-
duced by hypnosis. 
Courts rejecting hypnotically refreshed testimony 
have been equally concerned with the effects on cross-
examination, where the difficulties in memory retrieval and 
fabrication are compounded. The conviction on the part of 
the subject that he or she is stating the truth affects the 
truth finding process traditionally tested by cross-
examination • 
Conditional Admissibility. that if we do 
not allow hypnotically refreshed testimo 
- page 5. 
• we should adopt the guidelines of State v. Hurd, 432 A. 2d 
86 (N.J. 1981). These guidelines are as follows: whenever 
a party seeks to introduce a witness who has undergone hyp-
nosis to refresh memory, the party must inform the opponent 
• 
• 
of his intention and provide him with the recording of the 
session and other pertinent material. The TC rules on the 
admissibility, considering the facts and circumstances to 
determine whether the procedure followed in the particular 
case was a reasonably reliable means of restoring the wit-
ness' memory. These considerations should include the rea-
son for the loss of memory and the possible motivation to 
recall a certain version of the events. Certain procedures 
should be followed: (1) a doctor experienced in the use of 
hypnosis should conduct the session; (2) the doctor should 
be independent, not regularly used by the attorney; ( 3) 
any information given to the hypnotist before the session 
should be recorded; ( 4) before hypnosis, the hypnotist 
should obtain from the subject a detailed description of the 
events recalled; (5) all contacts between the hypnotist 
and the subject must be recorded; and ( 6) only the hypno-
tist and the subject should be present during the session. 
we note that petr has not fully followed the Hurd 
guidelines, but are disinclined to follow it in any case. 
As other courts hav~ noted, the Hurd guidelines do not fully 
address the dangers of hypnosis. To adopt the guidelines 
would simply burden the pretrial process further without 
ensuring reliability. 
• 
• 
• 
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Petr's Testimony Restricted. The general response 
of courts has been to allow testimony proved to have been 
recalled before hypnosis. The DC in this case chose this 
route. Petr has not demonstrated how the DC strayed from 
this ruling. The burden was on petr to establish a reliable 
record of her preh~1 pnotic memory. She cannot now claim 
error because the DC restricted her to the record she of-
f ered. The DC limited its restrictions to the day of the 
shooting. Petr argues that it should have been limited to 
the shooting itself. The record reveals that the session 
covered the day of the shooting as well as other times, so 
if anything the order was generous. Petr suggests that a 
better record of her prehypnotic memory would be her own 
memory as opposed to the doctor's notes. This would be cir-
cumventing the very danger of hypnosis. 
Constitutional Right To Testify. Petr maintains 
that the rule of excluding hypnotically refreshed testimony 
should not be a pplied to defendants because it violates 
-
their constitutional right to testj fy on t__heir own ~ half. 
-But even a defendant's right to testify is not without lim-
its. Even defendants are subject to the rules of procedure 
and evidence. 
In Greenfield v. Robinson, 413 F. Supp. 1113 ( 1976) 
the same argument was made by a defendant who had no recol-
lection of the crime, a murder • He argued that hypnotic 
testimony was the only evidence he could off er in his de-
fense, that it would be a violation of his constitutional 
• 
• 
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✓ 
rights to deny him the right to testify, citing Chambers v. 
Mississippi, 410 U. s. 284 (1973). The cases are distin-
guishable. Chambers primarily found a hearsay exception for 
evidence offered by the defense because of reliability. The 
Greenfield court pointed out that it was excluding the hyp-
notically induced testimony for the very reason that it was 
unreliable: "This court knows of no rule that requires a 
judge to accept evidence of uncertain value to go to a de-
fense that is otherwise completely uncorroborated. The mere 
fact that a crime has no witnesses or direct evidence does 
not warrant a court to accept evidence that may be able to 
tell the trier of fact something about the crime, but may be 
of dubious quality." 
We adopt the same rule. Petr's testimony was re-
stricted only by what, in effect, are standard rules of evi-
dence. The probative value of the proffered testimony is 
questionable, but in any case, it is substantially out-
weighed by the other considerations discussed. Here, petr 
was able to relate to the jury her version of the shooting, 
that it was an accident. In reality nothing was excluded 
that would have been of much assistance to petr, or would 
have enlarged on her testimony to any significant degree. 
Yet given the available information on the effect of hypno-
sis and the attendant difficulties of such testimony, the 
state's desire to confine petr' s testimony to the 
• prehypnotic memories is warranted. 
• 
• 
• 
-
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Petr's Out-of-Court Statement. Petr alleges error 
in the TC's exclusion of a statement in a police officer's 
report, attributed to petr, that she "had the gun in her 
hand and it went off." The statement was excluded as hear-
say. Petr relies on Fed. R. Evid. 80l(d), which provides 
that a statement is not hearsay if "consistent with his tes-
timony and is offered to rebut an express or implied charge 
against him of recent fabrication or improper influence or 
motive." The statement does not come within the exception. 
For the rule to apply, the prior consistent statement must 
be made before a motive to falsify has arisen. Petr's mo-
tive in describing the shooting as an accident at the time 
of arrest was the same as it would be when giving the testi-
mony at tri al. The TC was thus correct in excluding it as 
hearsay. 
III. Analysis 
A. Due Process 
The Ark. Sup. Ct. correctly identified three views 
that the lower courts have taken on the admissibility of 
hypnotically induc~d testimony. These views, and the courts 
that have adoptel them are: ~c:_,4--~ d- < I-} "f, r,Lu,-,__ 
1. Complete Adrnissibil ity. These courts view hyp-~ 
notic refreshment just like any other type of refreshment of 
testimony, e.g., refreshment by showing the witness a writ-
ing to stimulate the witness' memory. Under this view, the 
fact that hypnosis was used goes to credibility, not admis-
sibility. The courts adopting this view are: CA6 1986 (ap-
6t:.. 
• 
• 
• 
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plying Tenn. 1 aw); CA9 1978; S.D. Fla. 1982; E.D. Mich. 
1977; Ill. App. 1 97 9 ; La. 1983; N.D. 1983; Or. App. 
1971; Tenn. Crim. App. 1981; Wyo. 1982. 
2. Procedural Safeguards. The leading case in this 
1 ine is Hurd (N.J. 1981), noted by the Ark. Sup. Ct. in this 
case. Other courts that have adopted the Hurd safeguards 
are: CAB 1985; CA5 1984; military CA 1984; Idaho 1984; 
Ind. 1982; Ohio App. 1984; N. M. App. 1981; Miss. 1984; 
Wisc. 1983. 
3. General Admissibility. These courts generally 
apply the Frye test and determine that hypnosis as a scien-
tific process has not become generally accepted as reliable 
and therefore its products must be excluded per se. These 
courts are: "Al aska 1986; "Ariz. 1982; ~ rk. 1986; ._-Cal. 
1985; ✓o1O. App. 1982; V'Conn. 1984; ~ el. 1985; IPt"a. 1985; 
\Hawaii 1985; Vian. 1985; vi.id. 1983; ~ ss. 1983;'-" Mich. 
1982; "'riinn. 1984; vito. 1985; ~ b. 1981; ~ - 1983; O"lcla. 
Crim. App. 1984; v§a. 1981; vfash. 1984. 
1. Per Se Inadmissibility 
Arkansas has taken the strictest of three views of the 
admissibility of hypnotically refreshed testimony. The 
court analyzed the scientific 1 iterature and the trend of 
the lower courts and determined that testimony obtained 
through hypnosis is i herently unreliable. The court is 
correct that this view is the trend. The trend relies pri-
marily on literature by two experts, Dr. Martin Orne and Dr. 
Bernard Diamond, both of whom have published articles on the 
• 
• 
• 
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value of hypnotically ref re shed testimony. Both conclude 
that testimony obtained through hypnosis is unreliable be-
-cause of the very process of hypnosis. That is, procedural 
safeguards cannot prevent the inherent problems. These 
problems are that the witness is very susceptible to sugges-
tion under hypnosis -- either suggestion by the hypnotist or 
a suggestion by the lawyer or someone else before hypnosis; 
that subjects feel compelling to comply with the request 
that they rememner the events in question, so that memory 
may be distorted to please the hypnotist or someone else; 
that subjects are likely to confabulate, e.g., fill in the 
gaps in their memory with fantasy. After the subject has 
engaged in any of these techniques, however, he is not aware 
of it, but instead is convinced of the truth of his memory. 
Given these authorities and the utter lack of rebuttal au-
thority offered by petr, the Ark. Sup. Ct.'s conclusion that 
such testimony is unreliable appears reasonable. 
Because she does not try to establish the reliabil-
ity of hypnotically ref re shed testimony, petr' s real argu-
ment seems to be that a defendant must be allowed to testify 
as to anything that might help her defense. Viewed more 
narrowly, her argument could be that any doubt as to rel i-
abil ity must be resolved in favor of a defendant. In Cham- ~ ~ 
bers v. Mississippi, 410 u. s. 2 84 ( 197 3) , you, writing for 
the Court, found that state rules of evidence violated due 
process by preventing a defendant from presenting his de-
fense. You noted: 
• 
-
-
The rights to confront and cross-examine witnesses 
and to call witnesses in one's own behalf have 
long been recognized as essential to due process • 
••• Of course, the right to confront and to cross-
examine is not absolute and may, in appropriate 
cases, bow to accommodate other legitimate inter-
est in the cri~inal trial process. E.g., Mancusi 
v. Stubbs, 408 U.S. 204 (1972). But its denial or 
significant diminution calls into question the 
ultimate "integrity of the fact-fin ding process" 
and requires that the competing interest be close-
ly examined. Berger v. California, 393 U.S. 314, 
315 (1969). 
page 11 • 
Id., at 295. In that decision, you implied that a procedur-
al rule could be justified as "serv[ing] some valid state 
purpose by excluding untrustworthy testimony." Id., at 300. 
In this case, the Ark. Sup. Ct. has found that the 
testimony sought to be offered is inherently untrustworthy. 
• If this determination is accepted, then its exclusion actu-
ally aids the "integrity of the fact-finding process" rather 
• 
than detracts from it. In this situation, the 
untrustworthiness of the statements is compounded by the 
fact that cross-examination cannot reveal the weaknesses in 
the testimony because after hypnosis a subject tends to be-
lieve that what he recalls is the truth. The state interest 
is in limiting the presentation of evidence to that which is 
trustworthy. The defendant's interest is in presenting evi-
dence that will help her defense. But her only legitimate 
interest can be in presenting truthful evidence in support 
of her defense, because she does not have a constitutional 
right to commit perjury. The state court has determined 
that the testimony to be offered is not trustworthy. To the 
extent that the judgment that all hypnotically enhanced tes-
-
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• timony is untrustworthy is reasonable, the balance struck by 
the Ark. Sup. Ct. between the interests of the state and the 
• 
• 
defendant appears reasonable. 
2. Case-b roach 
The CAB in Sprynczynatyk v. General Motors Corp., 771 
F. 2d 1112§ makes the best argument in favor of adopt-
ing a variation on the middle position -- that of procedural 
safeguards: 
A per se rule [either of admissibility or inad-
missibility] would remove the question from the 
discretionary realm of the district court. If we 
were to estai)-1 ish a per se rule of inadmissibil-
ity, relevant, reliable testimony would in some 
instances be automatically disallowed and would 
hamper the truthfinding function of our system. A 
rule of per se inadmissibility is impermissibly 
broad and may result in the exclusion of valuable 
and accurate evidence in some cases. • • • On the 
other hand, if we adopt a per se rule of admissi-
bility, in some circumstances, evidence that was 
unreliable because of the methods used in hypnosis 
and prejudicial because the jury may be overly 
influenced by testimony obtained from hypnotic 
recall would be admitted and that too would have 
an undesirable effect on our judicial system •••• 
A per se rule of inadmissibility does not cure the 
risks of undue prejudice and jury confusion. Ac-
cordingly, we adopt a flexible rule on the adrnis-
sibil ity of hypnotica ly en anced testimony that 
enables the district court to determine the ques-
tion on a case-by-case basis. We are satisfied 
that, if the hypnosis session is properly conduct-
ed in appropriate cases, the hypnotically enhanced 
testimony does not run afoul of the Frye test to 
the extent it is applicable. 
we adopt a rule which requires the district 
court, in cases where hypnosis has been used, to 
conduct pretri al hearings on the procedures used 
during the hypnotic session in question and assess 
the effect of hypnosis upon the reliability of the 
testimony before making a decision on adrnissibil-
i ty. The proponent of the hypnotically enhanced 
testimony bears the burden of proof during this 
proceeding. In addition, we adopt a version of 
the Hurd safeguards to the extent that the dis-
• 
• 
• 
-
-
trict court should consider whether and to what 
degree the safeguards were followed when making 
its determination that the hypnotically enhanced 
testimony is sufficiently reliable. Other factors 
the district court should take into account are 
the appropriateness of using hypnosis for the kind 
of memory loss involved, and whether there is any 
evidence to corroborate the hypnotically enhanced 
testimony. The district co urt must then determine 
whether in view of all the circumstances, the pro-
posed tes t imony is sufficiently reliable and 
whether its probative value outweighs its prejudi-
cial effect, if any, to warrant admission. Ul ti-
mately the district court must decide whether the 
risk that the testimony reflects a distorted memo-
ry is so great that the probative value of the 
testimony is destroyed. 
By out ruling today we place this hypnosis evi- 1 
dentiary problem directly within the control of 
the distric we think the better ap roach 
is for the ·strict cou an no e jury o make 
the preliminary determination of aamiS'sibil ity as 
is the case with other evidentiary questions. See 
Fed. R. Ev id. 104 (a) • It is our hope that this 
case-by-case method of determining the admissibil-
ity of hypnotically enhanced testimony will guard 
against the problems of hypnosis, especially undue 
suggestiveness and confabulation, but also allow 
for the inclusion of reliable refreshed memory 
which hypnosis can at times u r certain circum-
stances produce. In sum, we hol that the dis-
trict court should, Defore ri , scrutinize the 
circumstances surrounc:rnrg--rh e hypnosis session, 
consider whether the safeguards we have approved 
were followea and determine in light of all the 
circumstances if the proposed hypnotically en-
hanced tes t imony is sufficiently reliable and not 
overly prejudicial to be admitted. 
Id., at 1122-1123. 
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The analysis of the CAB is convincing and raises the 
question of whether a state court can declare all hypnoti-
cally refreshed testimony inadmissible regardless of the 
indicia of reliability in the particular case • As noted 
above, the general rule that such testimony is untrustworthy 
is supported by scientific authority. Therefore, its exclu-
-
-
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• sion is supported by the state interest in ensuring the ac-
curacy of the truth-finding process at trial. Nevertheless, 
the Court may find that where a criminal defendant's rights 
are at stake, a more exacting case-by-case analysis is re-
quired. By making an individual determination of reliabil-
ity according to t h e facts and circumstances of the particu-
lar case, the court could more precisely safeguard both the 
state's and the defendant's interests in accurate truth-
fi nding. 
• 
3. Recommendation 
In sum, whether state courts should have the discre-
tion to declare a rule of per se inadmissibility of hypnoti-
cally enhanced testimony is a \ ~ lose question) On the one 
hand is the fact that the rule is supported by scientific 
authority, and that state courts should have broad leeway in 
establishing rule s of evidence to ensure the reliability of 
criminal trials. On the other hand is the fact that author-
ity on the question of hypnotically enhanced testimony is 
divided. The rule in this case, applied to criminal defend-
ants, limits their constitutional right to testify in their 
own defense. A per se rule ~ exclude some relevant and 
reliable information. Unlike a hearsay exception, which 
depends on the fact that there exists a more reliable means 
to introduce the evidence, there is no other means to intro-
duce evidence of a witness' recall. The importance to crim-
inal defendants of certain testimony in certain cases, and 
the fact that a case-by-case determination would protect the 
-
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• government's asserted interest in accurate fact-finding, 
support the modified procedural safeguard rule adopted by 
the CAB. 
I 
• 
But here the Court is faced with an area of the law 
where s f ~entif ~ on ~~dedj and strong state inter-
ests are at stake. If faced with the question as a trial 
court, the best view would probably be the modified view of 
the CAB. Yet this Court is faced with the question of what 
limits the Constitution imposes on the state courts' discre-
tion. Where there is such uncertainty, it may be better to 
allow the lower courts broad leeway to evaluate the worth of 
the technique of hypnosis and fashion appropriate rules. 
This is no t really a question of the state versus the de-
fendant, because this rule of exclusion may often cut 
against the state. Police departments often use hypnosis as 
an investigative tool, and in these cases it would be to the 
state's advantage to introduce the testimony gained thereby. 
Thus, it seems that the lower courts can be trusted to keep 
in touch with the development of the hypnosis technique and 
to fashion rules designed to promote fair trials. Affirming / 
the decision of the court in this case would mean only that 
state courts are free to adopt the~ se rule of exclusion, 
-
not that they must do so. Other lower courts can keep the 
rules that they have adopted and all courts are free to re-
evaluate their decisions in 1 ight of developing scientific 
evidence. 
• 
• 
• 
-
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4. Other Questions Raised 
The State argues that even if an error is found in 
this case, it was harmless. This determination, if neces-
sary, is properly made by the lower court on remand. 
Note also that amicus the State of California iden-
tifies a fourth position taken on the introduction of hypno-
sis by the Cal. Sup. Ct. in People v. Shirley, 31 Cal. 3d 
18, cert. denied, 459 u. s. 860 (1982). This position is 
that "the testimony of a witness who has undergone hypnosis 
for the purpose of restoring his memory of the events in 
issue is inadmissible as to all matters relating to those 
events, from the time of the hypnotic session forward." 
Id., 
rule. 
at 66-67. Criminal defendants are exempt from this 
Amicus wants the Court to find this fourth approach 
unconstitutional. While the Cal. Sup. Ct.'s holding may be 
questionable as applied in certain cases, there appears to 
be no need to reach the issue in this case since the Ark. 
Sup. Ct. has not gone so far, and not even the Cal. Sup. Ct. 
applies the rule to criminal defendants. 
B. Right to Counsel 
As a ~ lated argumen§ , petr contends that the TC's 
order denied her due process because it limited petr's right 
to effective as istance of counsel. This argument was not 
raised before the Ark. Sup. Ct. and was not raised in the 
cert petition to this Court. To the extent that it is in-
corporated in the general due process argument, its resolu-
tion would appear to be the same. She argues that hypnosis 
- page 17. 
I is an important investigative tool and that she should be 
able to testify to anything discovered through the aid of 
counsel. But by its terms, the TC' s order only applied to 
• 
• 
her recall through hypnosis. Any evidence discovered 
through any other means was admissible. Moreover, petr al-
leges that she was prompted to investigate the firing mecha-
nism of the gun after her recall in hypnosis. This evidence 
was admitted at trial. Since this argument appears to be 
only an adjunct to the primary due process argument and was 
not raised below, this Court should decline to address it 
----------- -
separately. 
~ 
C. Limitation to Prehypnotic Statements as Arbitrary 
Petr argues that the TC arbi tr ar ily 1 imi ted her 
prehypnotic testimony to exactly what was in the hypnotist's 
notes. This claim also was not raised before the Ark. Sup. 
Ct. and therefore is not properly before the Court. In any 
event, petr's description of the limitation of the order is 
highly questionable. The Ark. Sup. Ct. found that the order 
was generous, and allowed her ample leeway to explain her 
prehypnotic recollection. 
Petr seems to be rearguing the evidentiary ruling by 
the court that a statement in a police officer's report 
could not be admitted as a hearsay exception. First, this 
is a state evidentiary question that does not warrant this 
Court's review • Second, the contested statement was read 
into evidence at least 5 times, so any allegation of preju-
dice is untenable. Third, the court properly found that the 
-
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• hearsay exception for consistent statements to rebut recent 
fabrications applied only to statements made before the mo-
tive to fabricate occurred. Petr implicitly argues that the 
fact that the statement occurred before hypnosis is enough. 
But hypnosis has the inherent danger of incorporating prior 
motives to fabricate, so the court's holding appears cor-
rect. Certainly the ruling is not so arbitrary as to deny 
petr due process. 
• 
D. Effect of Numerous Objections 
Petr finally argues that the application of the TC's 
order was arbitrary because of the numerous clar if ica tions 
required while petr was on the stand. Again, this argument 
was not raised below or in the cert petition and is best ~ 
ignored. On the merits, it appears that the TC was making a 
genuine attempt to ensure that petr's rights were protected 
by making a decision whether numerous different statements 
in different contexts should be admissible. Al though this 
may have been confusing to the jury, it does not appear to 
be a cause for a constitutional complaint. 
IV. Conclusion 
1. The Ark. Sup. Ct. determined, after examining 
the trend of lower court authority and expert viewpoints, 
that hypnotically refreshed testimony is generally untrust-
worthy. This determination appears reasonable. This Court 
-
has held that although defendant's trial rights are impor-
tant, they may yield to substantial state interests. Here, 
the state interest is in presenting reliable information to 
• 
• 
-
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the jury. It seems that the balance of interests would at 
least allow the state to exclude testimony found to be un-
trustworthy. 
2. The real question is whether a state can make an 
testimony is unreliable per se. This is a close question. 
-------------Scientific evidence supports the state court's conclusion. 
But the right of the defendant to present his defense is 
crucial. The Due Process Clause may require that when the 
reliability of certain testimony is uncertain, at least a 
case-by-case determination of its trustworthiness is re-
quired. However, the better view appears to be that where 
the scientific evidence is so uncertain, state courts should 
~--------be left the maximum freedom to form rules of evidence. It ) 9 ~~ 
is difficult to say that the Constitution requires the ad- ~ ~ 
mission of evidence of dubious scientific validity. Affirm-
ing the Ark. Sup. Ct. in this case does not disturb the 
ability of other lower courts to retain or adopt rules of 
broader admissibility. 
3. Petr's other arguments were not raised below and 
are merely extensions of her due process argument. She 
claims that exclusion of the hypnotically induced testimony 
unconstitutionally burdened her right to prepare a defense, 
that the TC arbitrarily limited her prehypnotic testimony to 
the notes of the hypnotist, and that the numerous objections 
• be the state during her testimony were confusing and thereby 
• 
• 
• 
-
violated due process. 
merit • 
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None of these claims appear to have 
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l s g  0 3 / 2 4 / 8 7  
T o :  J u s t i c e  P o w e l l  
F r o m :  L e s l i e  
M E M O R A N D U M  
M a r c h  2 4 ,  1 9 8 7  
N o .  8 6 - 1 3 0 ,  R o c k  v .  A r k a n s a s  
A t t a c h e d  i s  t h e  C A 8 ' s  d e c i s i o n  i n  S p r y n c z y n a t y k  d i s c u s s -
i n g  t h e  a d m i s s i b i l i t y  o f  h y p n o t i c a l l y  i n d u c e d  t e s t i m o n y .  T h e  C A 8  
_ _ _ _ ,  
a d o p t e d  t h e  m i d d l e  p o s i t i o n  b e t w e e n  p e r  s e  a d m i s s i b i l i t y  a n d  p e r  
s e  i n a d m i s s i b i l i t y .  T h i s  p o s i t i o n  l e a v e s  t h e  a d m i s s i b i l i t y  w i t h -
i n  t h e  D C ' s  d i s c r e t i o n  a f t e r  h o l d i n g  a  p r e t r i a l  h e a r i n g  o n  t h e  
n a t u r e  o f  t h e  t e s t i m o n y .  V i e w e d  d e  n o v o ,  t h i s  a p p e a r s  t o  b e  t h e  
b e s t  a p p r o a c h .  
T h e  q u e s t i o n  i s  w h e t h e r  s t a t e  s u p r e m e  c o u r t s  
s h o u l d  b e  a l l o w e d  t h e  d i s c r e t i o n  t o  a d o p t  t h e  r u l e  o f  p e r  s e  i n -
a d m i s s i b i l i t y  i f  t h e y  d e t e r m i n e d  t h a t  i t  i s  w a r r a n t e d .  P e t r  a r -
g u e s  t h a t  t h e  D u e  P r o c e s s  C l a u s e  p r o h i b i t s  s t a t e s  f r o m  a d o p t i n g  a  
p e r  s e  r u l e  o f  a d m i s s i b i l i t y ,  a t  l e a s t  a s  a p p l i e d  t o  e v i d e n c e  
p a g e  2 .  
o f f e r e d  b y  a  c r i m i n a l  d e f e n d a n t ,  b e c a u s e  s u c h  a  b r o a d  r u l e  n e c e s -
s a r i l y  e x c l u d e s  s o m e  r e l i a b l e  t e s t i m o n y  a n d  t h e r e f o r e  i n f r i n g e s  
o n  t h e  d e f e n d a n t ' s  r i g h t  t o  c a l l  w i t n e s s e s  a n d  t e s t i f y  o n  h i s  o w n  
b e h a l f .  T h e  p r o b l e m  i s  t h a t  t h e  s c i e n t i f i c  l i t e r a t u r e  i s  m i x e d ,  
s o  i t  i s  d i f f i c u l t  t o  t e l l  h o w  l i k e l y  i t  i s  t h a t  t e s t i m o n y  i s  
r e l i a b l e .  B u t ,  a s  I  r e c a l l ,  e v e n  t h e  s t a t e  c o n c e d e d  a t  o r a l  a r -
g u m e n t  t h a t  s o m e  h y p n o t i c a l l y  i n d u c e d  t e s t i m o n y  w i l l  b e  r e l i a b l e .  
I t ' s  a r g u m e n t  i s  t h a t  i t  i s  d i f f i c u l t  t o  t e l l  i f  a n y  p a r t i c u l a r  
t e s t i m o n y  i s  r e l i a b l e  a n d  t h e  j u r y  f u n c t i o n  s h o u l d  n o t  b e  r e d u c e d  
t o  u g u e s s  w o r k . ~  
A  r e a s o n a b l e  h o l d i n g  w o u l d  b e  t h a t  s i n c e  a  c e r t a i n  a m o u n t  
o f  h y p n o t i c a l l y  i n d u c e d  t e s t i m o n y  i s  1  i k e l  
v i o l a t e s  d u e  p r o c e s s  t o  
- - - - -
1 1 .  
t o  b e  r e l i a b l e ,  i t  
___  _ _ _ _ _ ,  ,  - - - - -
I n s t e a d ,  t r i a l  c o u r t s  
s h o u l d  h a v e  t h e  d i s c r e t i o n  t o  e x a m i n e  t h e  c i r c u m s t a n c e s  o f  e a c h  
c a s e  t o  d e t e r m i n e  t h e  d e g r e e  o f  r e l i a b i l i t y  o f  t h e  p a r t i c u l a r  
t e s t i m o n y .  O n l y  t h a t  d e e m e d  s u f f i c i e n t l y  r e l i a b l e  w o u l d  b e  p r e -
s e n t e d  t o  t h e  j u r y .  
T h e n ,  t h e  j u r y ' s  t a s k  w o u l d  b e  n o  m o r e  
. .  g u e s s  w o r k  u  t h a n  i n  a n y  o t h e r  t y p e  o f  c a s e  i n  w h i c h  i t  m u s t  
e v a l u a t e  t e s t i m o n y .  
T h u s ,  t h e  c a s e - b y - c a s e  m e t h o d  w o u l d  b e t t e r  
p r o t e c t  b o t h  t h e  i n t e r e s t s  o f  t h e  s t a t e  a n d  t h e  d e f e n d a n t  b y  a l -
l o w i n g  s o m e  r e l i a b l e  t e s t i m o n y  i n ,  b u t  e x c l u d i n g  t e s t i m o n y  w i t h -
o u t  s u f f i c i e n t  i n d i c i a  o f  r e l i a b i l i t y .  
I t  s e e m s  t h a t  t h e  D C  w o u l d  h a v e  r e a c h e d  t h e  s a m e  r e s u l t  
e v e n  i f  i t  h a d  a p p l i e d  t h e  C A 8 ' s  s u g g e s t e d  p r o c e d u r e s .  N e v e r t h e -
l e s s ,  t h e  p r o p e r  r e s u l t  i f  t h e  C o u r t  a d o p t s  a  d i f f e r e n t  r u l e  
w o u l d  a p p e a r  t o  b e  t o  r e m a n d  f o r  p r o c e e d i n g s  c o n s i s t e n t  w i t h  t h e  
o p i n i o n .  
1 1 1 2  
7 7 1  F E D E R A L  R E P O R T E R ,  2 d  S E R I E S  
k n o w n  a n d  i d e n t i f i a b l e  p e r s o n s .  T o  s u p -
p o r t  t h i s  p o s i t i o n ,  t h e y  c i t e  a n  a r t i c l e  w r i t -
t e n  b y  P r o f e s s o r  R o n a l d  P o l s t o n ,  t h e  a u -
t h o r  o f  t h e  o r i g i n a l  d r a f t  o f  t h e  A c t ,  a  
m o d i f i e d  v e r s i o n  o f  w h i c h  t h e  l e g i s l a t u r e  
e n a c t e d .  P o l s t o n ,  L e g i s l a t i o n ,  E x i s t i n g  
a n d  P r o p o s e d ,  C o n c e r n i n g  M a r k e t a b i l i t y  
o f  M i n e r a l  T i t l e s ,  7  L a n d  &  W a t e r  L . R e v .  
7 3  ( 1 9 7 2 ) .  I n  h i s  a r t i c l e ,  P o l s t o n  s t a t e d  
t h a t  t h e  p u r p o s e  o f  t h e  A c t  w a s  t o  f a c i l i -
t a t e  t h e  d e v e l o p m e n t  o f  m i n e r a l  r e s o u r c e s  
b y  e l i m i n a t i n g  s t a l e  c l a i m s  o f  p e r s o n s  w h o  
h a v e  l e f t  t h e  a r e a  a n d  a r e  n o  l o n g e r  l o c a t a -
b l e .  I d .  I n  t h i s  c a s e ,  a p p e l l a n t s  a r g u e ,  
a n y  p e r s o n  i n t e r e s t e d  i n  d e v e l o p i n g  t h e i r  
m i n e r a l  i n t e r e s t  c o u l d  h a v e  l o c a t e d  t h e m  
a n d  a r r a n g e d  t o  p u r c h a s e  o r  l e a s e  t h a t  
i n t e r e s t .  
W e  c o n c l u d e ,  f o r  t w o  r e a s o n s ,  t h a t  t h e  
M i n e r a l  L a p s e  A c t  s h o u l d  a p p l y  t o  a p p e l -
l a n t s .  F i r s t ,  n o t h i n g  i n  t h e  l a n g u a g e  o f  
t h e  s t a t u t e  i t s e l f  i n d i c a t e s  t h a t  t h e  l e g i s l a -
t u r e  i n t e n d e d  t o  e x e m p t  k n o w n  a n d  l o c a t a -
b l e  m i n e r a l  i n t e r e s t  o w n e r s  f r o m  t h e  A c t ' s  
c o v e r a g e .
5  
S e c o n d ,  t h e  i n t e n t  o f  t h e  A c t ,  
a s  i n t e r p r e t e d  b y  t h e  I n d i a n a  S u p r e m e  
C o u r t ,  i s  b r o a d e r  t h a n  t h a t  s u g g e s t e d  b y  
P o l s t o n  i n  h i s  a r t i c l e .  T h e  i n t e n t  o f  t h e  
A c t ,  a c c o r d i n g  t o  t h e  c o u r t ,  i s  " t o  r e m e d y  
u n c e r t a i n t i e s  i n  t i t l e s  a n d  t o  f a c i l i t a t e  t h e  
e x p l o i t a t i o n  o f  e n e r g y  s o u r c e s  a n d  o t h e r  
v a l u a b l e  m i n e r a l  r e s o u r c e s . "  S h o r t  v .  T e x -
a c o ,  I n c . ,  2 7 3  I n d .  a t  5 2 6 ,  4 0 6  N . E . 2 d  a t  
6 3 0 - 3 1 .  W e  a g r e e  w i t h  t h e  d i s t r i c t  c o u r t  
t h a t  t h e  e l i m i n a t i o n  o f  s t a _l e  c l a i m s  b y  i d e n -
t i f i a b l e ,  a s  w e l l  a s  u n i d e n t i f i a b l e ,  m i n e r a l  
i n t e r e s t  o w n e r s  f u r t h e r s  t h e  d e v e l o p m e n t  
o f  m i n e r a l  r e s o u r c e s .  A n y  o w n e r  w h o  f a i l s  
t o  m a k e  a n  a c t i v e  u s e  o f  h i s  o r  h e r  i n t e r e s t ,  
w h e t h e r  k n o w n  o r  u n k n o w n ,  d i m i n i s h e s  t h e  
p o t e n t i a l  f o r  t h e  e x p l o i t a t i o n  o f  m i n e r a l  
r e s o u r c e s .  
[ 4 ]  A t  o r a l  a r g u m e n t ,  a p p e l l a n t s  s t y l e d  
t h e i r  c o n t e n t i o n  t h a t  t h e  A c t  s h o u l d  n o t  
a p p l y  t o  t h e m  a s  a  c o n s t i t u t i o n a l  c l a i m .  
R e g a r d l e s s  o f  w h e t h e r  w e  c o n s t r u e  t h e i r  
a r g u m e n t  a s  a n  e q u a l  p r o t e c t i o n  c l a i m  o r  
a s  a  d u e  p r o c e s s  c l a i m ,  t h e i r  c o n t e n t i o n  
l a c k s  m e r i t .  T h e i r  e q u a l  p r o t e c t i o n  c l a i m  
5 .  T h e  I l l i n o i s  l e g i s l a t u r e ,  b y  c o m p a r i s o n ,  e x -
e m p t e d  k n o w n  a n d  l o c a t a b l e  p e r s o n s  f r o m  c o v -
f a i l s  f o r  t w o  r e a s o n s .  F i r s t ,  t h e  A c t  c o n -
t a i n s  n o  c l a s s i f i c a t i o n  s c h e m e  d i s t i n g u i s h -
i n g  b e t w e e n  i d e n t i f i a b l e  a n d  u n i d e n t i f i a b l e  
o w n e r s .  S e c o n d ,  b e c a u s e  t h e  A c t  m a k e s  n o  
s u c h  d i s t i n c t i o n ,  a p p e l l a n t s  c a n n o t  p r o v e  
t h a t  t h e y  r e c e i v e d  d i s p a r a t e ' t r e a t m e n t  u n -
d e r  t h e  A c t .  T h e i r  d u e  p r o c e s s  c l a i m  f a i l s  
b e c a u s e  t h e  S u p r e m e  C o u r t  h a s  a l r e a d y  
d e c l a r e d ,  i n  a  c a s e  i n  w h i c h  t h e  o w n e r s  
w e r e  l o c a t a b l e ,  t h a t  t h e  A c t  d o e s  n o t  u n -
c o n s t i t u t i o n a l l y  d e p r i v e  m i n e r a l  i n t e r e s t  
o w n e r s  o f  d u e  p r o c e s s  b y  p r o v i d i n g  f o r  a n  
a u t o m a t i c  l a p s e  o f  t h e i r  i n t e r e s t s ,  i f  u n -
u s e d ,  a f t e r  t w e n t y  y e a r s .  T e x a c o ,  I n c .  v .  
S h o r t ,  4 5 4  U . S .  a t  5 3 8 ,  1 0 2  S . C t .  a t  7 9 6 .  
V .  C o n c l u s i o n  
F o r  t h e  f o r e g o i n g  r e a s o n s ,  w e  c o n c l u d e  
t h a t  a p p e l l a n t s '  m i n e r a l  i n t e r e s t  h a s  l a p s e d .  
A c c o r d i n g l y ,  w e  A F F I R M  t h e  d i s t r i c t  
c o u r t ' s  o r d e r  q u i e t i n g  t i t l e  i n  a p p e l l e e .  
V i v i a n  S P R Y N C Z Y N A T Y K  a n d  P a u l  
S p r y n c z y n a t y k ,  
A p p e l l e e s / C r o s s - A p p e l l a n t s ,  
v .  
G E N E R A L  M O T O R S  C O R P O R A T I O N ,  
A p p e l l a n t / C r o s s - A p p e l l e e .  
N o s .  8 4 - 1 5 6 6 ,  8 4 - 1 6 1 1  .  
- - - - - - - - - - -
.  e s  C o u r t  o f  A p p e a ~  
E i g h t h  C i r c u i t .  
S u b m ~  
D e c i d e d  A u g .  1 6 ,  1 9 8 5 .  
R e h e a r i n g  a n d  R e h e a r i n g  E n  B a n c  
D e n i e d  S e p t .  1 7 ,  1 9 8 5 .  
I n  a u t o m o b i l e  p r o d u c t  l i a b i l i t y  a n d  
n e g l i g e n c e  a c t i o n ,  t h e  U n i t e d  S t a t e s  D i s -
t r i c t  C o u r t  f o r  t h e  D i s t r i c t  o f  N o r t h  D a k o -
e r a g e  u n d e r  t h e  S e v e r e d  M i n e r a l  I n t e r e s t  A c t .  
I l l . R e v . S t a t .  c h .  9 6 ½  § §  9 2 0 1 - 9 2 1 7  ( 1 9 8 3 ) .  
. . . . . .  
~i r s t ,  t h e  A c t  c o n -
: h e m e  d i s t i n g u i s h -
a n d  u n i d e n t i f i a b l e  
i  t h e  A c t  m a k e s  n o  
n t s  c a n n o t  p r o v e  
· a t e  t r e a t m e n t  u n -
) r o c e s s  c l a i m  f a i l s  
: o u r t  h a s  a l r e a d y  
w h i c h  t h e  o w n e r s  
A c t  d o e s  n o t  u n -
m i n e r a l  i n t e r e s t  
y  p r o v i d i n g  f o r  a n  
·  i n t e r e s t s ,  i f  u n -
. .  T e x a c o ,  I n c .  v .  
1 0 2  S . C t .  a t  7 9 6 .  
s i o n  
; o n s ,  w e  c o n c l u d e  
1 t e r e s t  h a s  l a p s e d .  
R M  t h e  d i s t r i c t  
l e  i n  a p p e l l e e .  
~ 
f Y K  a n d  P a u l  
1 t y k ,  
~ p p e l l a n t s ,  
; o R P O R A T I O N ,  
, A p p e l l e e .  
~ 4 - 1 6 1 1 .  
.  o f  A p p e a l s ,  
: u i t .  
1 4 ,  1 9 8 5 .  
6 ,  1 9 8 5 .  
. r i n g  E n  B a n c  
7,  1 9 8 5 .  
u c t  l i a b i l i t y  a n d  
n i t e d  S t a t e s  D i s -
: t  o f  N o r t h  D a k o -
1 i n e r a l  I n t e r e s t  A c t .  
> 1 - 9 2 1 7  ( 1 9 8 3 ) .  
S P R Y N C Z Y N A T Y K  v .  G E N E R A L  M O T O R S  C O R P .  
1 1 1 3  
C i t e  a •  7 7 1  F . 2 d  1 1 1 2  ( 1 9 8 5 )  
t a ,  J o h n  B .  J o n e s ,  J . ,  e n t e r e d  j u d g m e n t  o n  i n  l i m i n e ,  i m p l i c i t l y  d e n i e d  m a n u f a c t u r e r ' s  
j u r y  v e r d i c t  i n  f a v o r  o f  p l a i n t i f f s ,  a n d  c r o s s  a l t e r n a t i v e  r e q u e s t  t h a t  p l a i n t i f f s  b e  r e -
a p p e a l s  w e r e  t a k e n .  T h e  C o u r t  o f  A p p e a l s ,  q u i r e d  t o  e s t a b l i s h  b e f o r e  t r i a l  r e l i a b i l i t y  o f  
R o s s ,  C i r c u i t  J u d g e ,  h e l d  t h a t  a d m i s s i o n  o f  d r i v e r ' s  h y p n o t i c a l l y  e n h a n c e d  t e s t i m o n y ;  
v i d e o t a p e s  o f  d r i v e r ' s  h y p n o s i s  s e s s i o n  d u r - u n d e r  t h e  c i r c u m s t a n c e s ,  r e q u i r i n g  a n  o b -
i n g  p l a i n t i f f s '  c a s e  i n  c h i e f  w i t h o u t  a  p r o p - j e c t i o n  w h e n  d r i v e r  t e s t i f i e d  o n  g r o u n d s  
e r  c a u t i o n a r y  i n s t r u c t i o n  c o n s t i t u t e d  p r e j u - r a i s e d  i n  t h e  m o t i o n  i n  l i m i n e  w o u l d  h a v e  
d i c i a l  e r r o r .  b e e n  i n  t h e  n a t u r e  o f  a  f o r m a l  e x c e p t i o n  
R e v e r s e d  a n d  r e m a n d e d .  a n d  t h u s  u n n e c e s s a r y .  F e d . R u l e s  E v i d .  
R u l e  1 0 3 ( a ) ( l ) ,  2 8  U . S . C . A . ;  F e d . R u l e s  C i v .  
P r o c . R u l e  4 6 ,  2 8  U . S . C . A .  
1 .  E v i d e n c e  e = : > 3 5 9 ( 6 )  
G e n e r a l l y ,  a  v i d e o t a p e  o f f e r e d  t o  p r o v e  
t r u t h  o f  m a t t e r  a s s e r t e d  c o n s t i t u t e s  i n a d -
m i s s i b l e  h e a r s a y .  F e d . R u l e s  E v i d . R u l e  
8 0 l ( c ) ,  2 8  U . S . C . A .  
2 .  F e d e r a l  C i v i l  P r o c e d u r e  e = : > 2 1 7 3  
F e d e r a l  C o u r t s  e = : > 8 9 6 ,  9 1 1  
I n  a u t o m o b i l e  p r o d u c t s  l i a b i l i t y  a c t i o n ,  
t r i a l  c o u r t ' s  l i m i t i n g  i n s t r u c t i o n  c o n c e r n i n g  
v i d e o t a p e s  o f  d r i v e r ' s  h y p n o s i s  s e s s i o n ,  
w h i c h  t o l d  j u r y  t h a t  t h e  t a p e s  w e r e  b e i n g  
r e c e i v e d  o n  u l t i m a t e  i s s u e  o f  c r e d i b i l i t y  o f  
d r i v e r ' s  r e c a l l  a n d  t h a t  t h e  p u r p o s e  w a s  t o  
p e r m i t  j u r y  t o  e v a l u a t e  o p i n i o n s  t h e y  w o u l d  
h e a r  b u t  w h i c h  f a i l e d  t o  w a r n  a g a i n s t  t h e i r  
p r o h i b i t e d  u s e  t o  p r o v e  t h e  t r u t h  o f  t h e  
m a t t e r s  a s s e r t e d  o n  t h e  t a p e s ,  w a s  e r r o n e -
o u s  a n d  i n s u f f i c i e n t  t o  p r e v e n t  p r e j u d i c i a l  
u s e  o f  t h e  e v i d e n c e ;  f u r t h e r m o r e ,  u n d e r  
t h e  c i r c u m s t a n c e s  o f  t h e  c a s e ,  s h o w i n g  o f  
t h e  v i d e o t a p e s  o f  d r i v e r ' s  h y p n o s i s  s e s s i o n ,  
w i t h o u t  a  p r o p e r  c a u t i o n a r y  i n s t r u c t i o n  a n d  
d u r i n g  p l a i n t i f f s '  c a s e  i n  c h i e f  w a s  h i g h l y  
p r e j u d i c i a l  t o  a u t o m o b i l e  m a n u f a c t u r e r  a n d  
n o t  h a r m l e s s .  F e d . R u l e s  E v i d . R u l e  1 0 5 ,  2 8  
U . S . C . A .  
3 .  F e d e r a l  C o u r t s  e = : > 6 3 8  
O r d i n a r i l y  a  m o t i o n  i n  l i m i n e  d o e s  n o t  
p r e s e r v e  e r r o r  f o r  a p p e l l a t e  r e v i e w .  
4 .  F e d e r a l  C o u r t s  e = : > 6 3 8  
I n  a u t o m o b i l e  p r o d u c t  l i a b i l i t y  a c t i o n ,  
a u t o m o b i l e  m a n u f a c t u r e r ' s  f a i l u r e  t o  o b j e c t  
d u r i n g  d r i v e r ' s  d i r e c t  e x a m i n a t i o n  t o  a d m i s -
s i o n  o f  d r i v e r ' s  h y p n o t i c a l l y  e n h a n c e d  t e s t i -
m o n y  d i d  n o t  p r e c l u d e  a p p e l l a t e  r e v i e w  o f  
t h e  i s s u e  w h e r e  t r i a l  c o u r t  m a d e  a  d e f i n i -
t i v e  p r e t r i a l  r u l i n g  d e n y i n g  m a n u f a c t u r e r ' s  
m o t i o n  i n  l i m i n e  a f t e r  t h e  m a t t e r  w a s  f u l l y  
b r i e f e d  a n d  a r g u e d  a n d ,  i n  d e n y i n g  m o t i o n  
5 .  F e d e r a l  C o u r t s  e = : > 4 1 6  
I n  a  f e d e r a l  c o u r t  a c t i o n ,  q u e s t i o n s  
s u c h  a s  b u r d e n  o f  p r o o f ,  p r e s u m p t i o n s ,  
c o m p e t e n c y  a n d  p r i v i l e g e s  a r e  g e n e r a l l y  
q u e s t i o n s  o f  s t a t e  l a w  b u t  i s s u e s  o f  a d m i s -
s i b i l i t y  o f  e v i d e n c e  a r e  q u e s t i o n s  o f  f e d e r a l  
l a w .  
6 .  W i t n e s s e s  e = : > 2 5 7 . 1 0  
D i s t r i c t  c o u r t ,  i n  c a s e s  w h e r e  h y p n o s i s  
h a s  b e e n  u s e d ,  m u s t  c o n d u c t  p r e t r i a l  h e a r -
i n g s  o n  p r o c e d u r e s  u s e d  d u r i n g  t h e  h y p n o t -
i c  s e s s i o n  i n  q u e s t i o n  a n d  a s s e s s  e f f e c t  o f  
h y p n o s i s  u p o n  r e l i a b i l i t y  o f  t h e  t e s t i m o n y  
b e f o r e  m a k i n g  a  d e c i s i o n  o n  a d m i s s i b i l i t y  
a n d  p r o p o n e n t  o f  t h e  h y p n o t i c a l l y  e n h a n c e d  
t e s t i m o n y  h a s  b u r d e n  o f  p r o o f  d u r i n g  t h a t  
p r o c e e d i n g ;  a d d i t i o n a l l y ,  d i s t r i c t  c o u r t  
s h o u l d  c o n s i d e r  w h e t h e r  a n d  t o  w h a t  d e -
g r e e  H u r d  s a f e g u a r d s  w e r e  f o l l o w e d  w h e n  
m a k i n g  i t s  d e t e r m i n a t i o n  t h a t  t h e  h y p n o t i -
c a l l y  e n h a n c e d  t e s t i m o n y  i s  s u f f i c i e n t l y  r e -
l i a b l e  a n d  c o u r t  s h o u l d  a l s o  t a k e  i n t o  a c -
c o u n t  t h e  a p p r o p r i a t e n e s s  o f  u s i n g  h y p n o -
s i s  f o r  t h e  k i n d  o f  m e m o r y  l o s s  i n v o l v e d ,  
a n d  w h e t h e r  t h e r e  i s  a n y  e v i d e n c e  t o  c o r -
r o b o r a t e  t h e  h y p n o t i c a l l y  e n h a n c e d  t e s t i m o -
n y  a n d  m u s t  t h e n  d e t e r m i n e  w h e t h e r ,  i n  
v i e w  o f  a l l  t h e  c i r c u m s t a n c e s ,  p r o p o s e d  t e s -
t i m o n y  i s  s u f f i c i e n t l y  r e l i a b l e  a n d  w h e t h e r  
i t s  p r o b a t i v e  v a l u e  o u t w e i g h s  i t s  p r e j u d i c i a l  
e f f e c t ,  i f  a n y ,  t o  w a r r a n t  a d m i s s i o n .  
7 .  E v i d e n c e  e = : > 1 5 0  
F e d e r a l  C o u r t s  e = : > 8 2 3  
A d m i s s i b i l i t y  o f  e v i d e n c e  o f  e x p e r i m e n -
t a l  t e s t s  r e s t s  l a r g e l y  i n  d i s c r e t i o n  o f  t r i a l  
j u d g e  a n d  h i s  d e c i s i o n  w i l l  n o t  b e  o v e r -
t u r n e d  a b s e n t  a  c l e a r  s h o w i n g  o f  a n  a b u s e  
o f  d i s c r e t i o n .  
1 1 1 4  
7 7 1  F E D E R A L  R E P O R T E R ,  2 d  S E R I E S  
8 .  F e d e r a l  C i v i l  P r o c e d u r e  ~ 2 0 1 1  
I n  a u t o m o b i l e  p r o d u c t s  l i a b i l i t y  a c t i o n ,  
t r i a l  c o u r t  d i d  n o t  a b u s e  i t s  d i s c r e t i o n  i n  
e x c l u d i n g  v i d e o t a p e s ,  p i c t u r e s  a n d  s u m m a -
r i e s  o f  t e s t s  w h i c h  a u t o m o b i l e  m a n u f a c t u r -
e r  p e r f o r m e d  o n  t h e  a c c i d e n t  c a r  w h e r e  
s u c h  e v i d e n c e  w o u l d  h a v e  b e e n  c u m u l a t i v e .  
9 .  P r o d u c t s  L i a b i l i t y  ~ 8 3 . 5  
C o n s i d e r i n g  h y p n o t i c a l l y  e n h a n c e d  t e s -
t i m o n y  o f  d r i v e r ,  e v i d e n c e  i n  a u t o m o b i l e  
p r o d u c t s  l i a b i l i t y  a n d  n e g l i g e n c e  a c t i o n  w a s  
s u f f i c i e n t  t o  s u p p o r t  v e r d i c t  i n  f a v o r  o f  
p l a i n t i f f s .  
1 0 .  F e d e r a l  C i v i l  P r o c e d u r e  ~ 8 2 8  
F e d e r a l  C o u r t s  ~ 8 1 7  
D i s p o s i t i o n  o f  a  m o t i o n  t o  a m e n d  i s  
w i t h i n  s o u n d  d i s c r e t i o n  o f  d i s t r i c t  c o u r t  a n d  
t o  w a r r a n t  r e v e r s a l  t h e r e  m u s t  b e  s o m e  
a b u s e  o f  d i s c r e t i o n .  
1 1 .  F e d e r a l  C i v i l  P r o c e d u r e  ~ 8 4 0  
I n  a u t o m o b i l e  p r o d u c t  l i a b i l i t y  a n d  
n e g l i g e n c e  a c t i o n ,  t r i a l  c o u r t  d i d  n o t  a b u s e  
i t s  d i s c r e t i o n  i n  d e n y i n g  p l a i n t i f f s '  m o t i o n  
t o  a m e n d  c o m p l a i n t  t o  i n c l u d e  a  c l a i m  f o r  
p u n i t i v e  d a m a g e s  o n  g r o u n d  t h a t  t h e  m o -
t i o n  w a s  u n t i m e l y .  
1 2 .  F e d e r a l  C o u r t s  ~ 9 5 2  
A n  a m e n d m e n t  c a n  b e  p r o p e r  a f t e r  
r e m a n d  t o  d i s t r i c t  c o u r t  e v e n  i f  t h e  c l a i m  
h a d  n o t  b e e n  p r e s e n t e d  t o  d i s t r i c t  c o u r t  i n  a  
t i m e l y  f a s h i o n .  
C h r i s t i n e  H o g a n ,  B i s m a r c k ,  N . D . ,  f o r  a p -
p e l l a n t /  c r o s s - a  p p e  B e e .  
W i n d l e  T u r l e y ,  D a l l a s ,  T e x . ,  f o r  a p p e l -
l e e s /  c r o s s - a p p e l l a n _ t s .  
B e f o r e  H E A N E Y ,  R O S S  a n d  F A G G ,  C i r -
c u i t  J u d g e s .  
R O S S ,  C i r c u i t  J u d g e .  
A p p e l l a n t  a n d  c r o s s - a p p e l l e e  G e n e r a l  M o -
t o r s  C o r p o r a t i o n  ( G M )  a p p e a l s  f r o m  a  f i n a l  
j u d g m e n t  e n t e r e d  i n  t h e  U n i t e d  S t a t e s  D i s -
t r i c t  C o u r t  f o r  t h e  D i s t r i c t  o f  N o r t h  D a k o t a  
b a s e d  u p o n  a  j u r y  v e r d i c t  i n  a n  a u t o m o b i l e  
p r o d u c t  l i a b i l i t y  a n d  n e g l i g e n c e  a c t i o n  
b r o u g h t  b y  a p p e l l e e s  a n d  c r o s s - a p p e l l a n t s ,  
V i v i a n  S p r y n c z y n a t y k  a n d  h e r  h u s b a n d  
P a u l  S p r y n c z y n a t y k  ( S p r y n c z y n a t y k s  o r  
p l a i n t i f f s ) .  T h e  S p r y n c z y n a t y k s  w e r e  
a w a r d e d  $ 5 , 0 2 5 , 0 0 0  i n  a c t u a l  d a m a g e s  f r o m  
G M .  W e  r e v e r s e  a n d n e m a n d  w i t h  d i -
r e c t i o n s  t o  t h e  d i s t r i c t  c o u r t  t o  c o n d u c t  
f u r t h e r  p r o c e e d i n g s  c o n s i s t e n t  w i t h  t h i s  
o p i n i o n .  
F A C T S  
O n  J u l y  1 6 ,  1 9 8 0 ,  a t  a p p r o x i m a t e l y  8 : 0 0  
p . m .  a  o n e  c a r  a c c i d e n t  o c c u r r e d  o n  a  g r a v -
e l  r o a d  n e a r  B i s m a r c k ,  N o r t h  D a k o t a .  
F o u r t e e n - y e a r - o l d  R o d n e y  S p r y n c z y n a t y k  
( R o d n e y )  w a s  d r i v i n g  t h e  f a m i l y - o w n e d  
1 9 8 0  C h e v r o l e t  C i t a t i o n  X - c a r .  R o d n e y ,  
w h o  h a d  o b t a i n e d  h i s  l e a r n e r ' s  p e r m i t  2  o r  
3  w e e k s  e a r l i e r ,  w a s  a c c o m p a n y i n g  h i s  
m o t h e r ,  V i v i a n  S p r y n c z y n a t y k  ( V i v i a n )  o n  
s o m e  e r r a n d s  t h a t  e v e n i n g .  D u r i n g  t h e  
r e t u r n  t r i p  t o  t h e i r  h o u s e ,  V i v i a n ,  w h o  h a d  
b e e n  d r i v i n g ,  s t o p p e d  a n d  l e t  R o d n e y  d r i v e  
t h e  c a r .  R o d n e y  h a d  d r i v e n  t h e  C i t a t i o n  a  
n u m b e r  o f  t i m e s  b e f o r e .  
A f t e r  V i v i a n  t u r n e d  t h e  o p e r a t i o n  o f  t h e  
c a r  o v e r  t o  R o d n e y ,  h e  d r o v e  a p p r o x i m a t e l y  
o n e  m i l e  o n  p a v e d  H i g h w a y  1 8 0 4  a n d  t h e n  
t u r n e d  n o r t h  o n t o  a  g r a v e l  r o a d .  A s  R o d -
n e y  s t a r t e d  d o w n  a  h i l l  ( a p p r o x i m a t e l y  1 1  o / r  
g r a d e ) ,  h e  e n c o u n t e r e d  d i f f i c u l t i e s  c o n t r o l -
l i n g  t h e  c a r .  A t  s o m e  p o i n t  t h e  c a r  l e f t  t h e  
r o a d  o n  t h e  r i g h t  ( e a s t )  s i d e ,  o v e r t u r n e d ,  
a n d  c a m e  t o  r e s t  o n  i t s  t o p  w i t h  t h e  f r o n t  
o f  t h e  c a r  f a c i n g  s o u t h .  V i v i a n  s u s t a i n e d  
i n j u r i e s  w h i c h  r e n d e r e d  h e r  q u a d r i p l e g i c .  
V i v i a n  a n d  h e r  h u s b a n d  P a u l  f i l e d  t h i s  
a c t i o n  i n  d i s t r i c t  c o u r t  a g a i n s t  G M ,  t h e  
m a n u f a c t u r e r  o f  t h e  1 9 8 0  C i t a t i o n .  T h e  
p l a i n t i f f s  b r o u g h t  t h i s  a c t i o n  b a s e d  u p o n  
t h e o r i e s  o f  n e g l i g e n c e  a n d  s t r i c t  l i a b i l i t y .  
T h e y  a l l e g e d  t h a t  t h e  C i t a t i o n  h a d  e i t h e r  
d e f e c t i v e l y  a n d  u n r e a s o n a b l y  d a n g e r o u s  o r  
n e g l i g e n t l y  d e s i g n e d  b r a k e s  o r  b o t h .  T h e  
S p r y n c z y n a t y k s  c o n t e n d e d  t h a t  t h e  r e a r  
b r a k e s  o n  t h e  C i t a t i o n  l o c k e d  c a u s i n g  t h e  
c a r  t o  s p i n  a r o u n d  1 8 0 °  a n d  r o l l  a s  i t  t i p p e d  
o v e r  i n t o  t h e  e a s t  d i t c h .  G M  d e n i e d  t h e  
a l l e g e d  b r a k e  d e f e c t  a n d  d i s p u t e d  p l a i n -
t i f f s '  t h e o r y  o f  h o w  t h e  a c c i d e n t  o c c u r r e d .  
G M  c o n t e n d e d  t h a t  R o d n e y  d i d  n o t  a p p l y  
t h e  b r a k e s ,  a n d  e v e n  i f  h e  d i d  t h e y  d i d n ' t  
l o c k ,  b u t  t h a t  R o d n e y  m e r e l y  p a n i c k e d  a s  a  
. . . . . . . .  - ~  
r n d  h e r  h u s b a n d  
p r y n c z y n a t y k s  o r  
n c z y n a t y k s  w e r e  
: u a l  d a m a g e s  f r o m  
r e m a n d  w i t h  d i -
c o u r t  t o  c o n d u c t  
1s i s t e n t  w i t h  t h i s  
t p p r o x i m a t e l y  8 : 0 0  
c c u r r e d  o n  a  g r a v -
: ,  N o r t h  D a k o t a .  
e y  S p r y n c z y n a t y k  
t h e  f a m i l y - o w n e d  
,  X - c a r .  R o d n e y ,  
t r n e r ' s  p e r m i t  2  o r  
a c c o m p a n y i n g  h i s  
m a t y k  ( V i v i a n )  o n  
1 i n g .  D u r i n g  t h e  
e ,  V i v i a n ,  w h o  h a d  
d  l e t  R o d n e y  d r i v e  
i v e n  t h e  C i t a t i o n  a  
1 e  o p e r a t i o n  o f  t h e  
· o v e  a p p r o x i m a t e l y  
w a y  1 8 0 4  a n d  t h e n  
ve l  r o a d .  A s  R o d -
a p p r o x i m a t e l y  1 1 7 , ,  
l i f f i c u l t i e s  c o n t r o l -
1 i n t  t h e  c a r  l e f t  t h e  
1  s i d e ,  o v e r t u r n e d ,  
t o p  w i t h  t h e  f r o n t  
V i v i a n  s u s t a i n e d  
h e r  q u a d r i p l e g i c .  
n d  P a u l  f i l e d  t h i s  
a g a i n s t  G M ,  t h e  
1 8 0  C i t a t i o n .  T h e  
a c t i o n  b a s e d  u p o n  
m d  s t r i c t  l i a b i l i t y .  
~i t a t i o n  h a d  e i t h e r  
, a b l y  d a n g e r o u s  o r  
t k e s  o r  b o t h .  T h e  
l e d  t h a t  t h e  r e a r  
o c k e d  c a u s i n g  t h e  
m d  r o l l  a s  i t  t i p p e d  
1.  G M  d e n i e d  t h e  
1 d  d i s p u t e d  p l a i n -
a c c i d e n t  o c c u r r e d .  
. n e y  d i d  n o t  a p p l y  
h e  d i d  t h e y  d i d n ' t  
i r e l y  p a n i c k e d  a s  a  
S P R Y N C Z Y N A T Y K  v .  G E N E R A L  M O T O R S  C O R P .  
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y o u n g  i n e x p e r i e n c e d  d r i v e r  a n d  o v e r s - G O R D O N :  Y o u  s e e  y o u ' r e  g o n n a  h i t  i t .  
t e e r e d  t h e  c a r  o f f  t h e  r o a d .  W h a t  a r e  y o u  g o i n g  t o  d o ?  W h e r e  i s  
V i v i a n  s o u g h t  a c t u a l  d a m a g e s  f o r  h e r  
p e r s o n a l  i n j u r i e s  a n d  P a u l  s o u g h t  a c t u a l  
d a m a g e s  f o r  l o s s  o f  c o n s o r t i u m  a n d  l o s t  
s e r v i c e s .  T w o  m o n t h s  b e f o r e  t r i a l  t h e  
p l a i n t i f f s  s o u g h t  l e a v e  t o  a m e n d  t h e i r  c o m -
p l a i n t  t o  i n c l u d e  a  r e q u e s t  f o r  p u n i t i v e  
d a m a g e s .  P l a i n t i f f s '  m o t i o n  w a s  d e n i e d  a s  
u n t i m e l y .  
R o d n e y  w a s  n o t  a  n a m e d  p a r t y  t o  t h e  
l a w s u i t .  T h e  S p r y n c z y n a t y k s '  i n s u r a n c e  
c a r r i e r  h a d  p a i d  t h e m  $ 2 5 , 0 0 0 ,  t h e  p o l i c y  
l i m i t s ,  a n d  t h e  S p r y n c z y n a t y k s  h a d  e x e -
c u t e d  a  r e l e a s e  i n  f a v o r  o f  t h e  n a m e d  i n -
s u r e d ,  P a u l ,  h i s  " h e i r s "  a n d  " a l l  o t h e r s , "  
w h i c h  a r g u a b l y  r a n  t o  R o d n e y .  
P r i o r  t o  t r i a l  R o d n e y  w a s  h y p n o t i z e d  b y  
a  t r a i n e d  p s y c h o l o g i s t ,  D r .  R o b e r t  G o r d o n ,  
a t  t h e  r e q u e s t  o f  t h e  p l a i n t i f f s '  c o u n s e l .  
T h e  h y p n o t i c  s e s s i o n  w a s  v i d e o t a p e d .  
W h i l e  h y p n o t i z e d  R o d n e y  r e c a l l e d  a p p l y i n g  
h i s  r i g h t  f o o t  t o  t h e  b r a k e s  a s  h a r d  a s  h e  
c o u l d  b e f o r e  t h e  c a r  s p u n  a n d  l e f t  t h e  
g r a v e l  r o a d .  P r i o r  t o  t h e  h y p n o s i s  s e s s i o n ,  
R o d n e y ' s  r e c o l l e c t i o n  w a s  d i f f e r e n t .  O n  
J u l y  2 8 ,  1 9 8 0 ,  h e  g a v e  a  s t a t e m e n t  t o  a n  
i n s u r a n c e  a g e n t  t h a t  h e  d i d n ' t  a p p l y  t h e  
b r a k e s  a t  a l l ,  a n d  d u r i n g  h i s  S e p t e m b e r  1 6 ,  
1 9 8 2  d e p o s i t i o n  h e  t e s t i f i e d  t h a t  h e  c o u l d  
h a v e  u s e d  t h e  b r a k e s ·  b u t  h i s  b e s t  r e c o l l e c -
t i o n  w a s  t h a t  h e  d i d  n o t  a p p l y  t h e m .  
D u r i n g  t h e  h y p n o t i c  s e s s i o n ,  a f t e r  D r .  
G o r d o n  p u t  R o d n e y  i n  a  t r a n c e ,  h e  t o l d  
R o d n e y  h i s  m i n d  c o u l d  r e a c h  b a c k  a n d  r e c -
o l l e c t  t h i n g s  t h a t  h e  n e v e r  t h o u g h t  w e r e  
p o s s i b l e .  D r .  G o r d o n  t h e n  l e d  R o d n e y  b a c k  
t o  t h e  e v e n t s  o f  t h e  d a y  o f  t h e  a c c i d e n t .  
R o d n e y  r e c o u n t e d  h i s  a c t i o n s  t h r o u g h o u t  
t h e  d a y  a n d  t h .e n  w h a t  h a p p e n e d  d u r i n g  t h e  
a c c i d e n t .  T h e  t w o  c r i t i c a l  p a s s a g e s  r e l a t -
i n g  t o  h i s  a p p l i c a t i o n  o f  t h e  b r a k e s  a r e  a s  
f o l l o w s :  
R O D N E Y :  I  g e t  b a c k  i n t o  t h e  r i g h t  
t r a c k s  a n d  s t a r t  g o i n g  d o w n  a n d  t h e  c a r  
w e n t  o v e r  t o  t h e  l e f t .  
G O R D O N :  I t ' s  g o i n g  t o  t h e  l e f t ?  
R O D N E Y :  U m - h u m .  A n d  I  s e e  t h a t  I ' m  
g o n n a  g o  i n  t h e  d i t c h  a n d  h i t  t h e  f e n c e .  
y o u r  r i g h t  f o o t ?  
R O D N E Y :  O n  t h e  b r a k e .  
G O R D O N :  W h e r e ' s  y o u r  l e f t  f o o t ?  
R O D N E Y :  O v e r  t h e  c l u t c h .  
G O R D O N :  W h a t  a r e  y o u  d o i n g  w i t h  
y o u r  r i g h t  f o o t  a n d  h o w  m u c h  p r e s s u r e  
a r e  y o u  p u t t i n g  o n  t i t r e  b r a k e ?  
R O D N E Y :  P u s h i n g .  
G O R D O N :  H o w  h a r d ?  
R O D N E Y :  H a r d .  
G O R D O N :  A s  h a r d  a s  y o u  c a n ?  
R O D N E Y :  U m - h u m .  
G O R D O N :  A r e  y o u  p u m p i n g  i t  o r  p u s h -
i n g  i t ?  
R O D N E Y :  N o .  I ' m  h o l d i n g  i t  s t e a d y .  
G O R D O N :  H o l d i n g  i t  s t e a d y .  W h a t ' s  
h a p p e n i n g  n o w ?  
R O D N E Y :  C a r  i s  s l i d i n g .  
G O R D O N :  W h a t  a r e  y o u  g o i n g  t o  d o ?  
R O D N E Y :  S c r e a m i n g ,  t h e  c a r  t u r n s  
a r o u n d  .  
G O R D O N :  W h e r e ' s  y o u r  f o o t ?  
R O D N E Y :  S t i l l  o n  t h e  b r a k e .  
•  
•  •  •  
•  
G O R D O N :  W h a t  h a p p e n s  n o w ?  
R O D N E Y :  T h e  c a r  s p i n s  a l l  t h e  w a y  
a r o u n d .  I ' m  l o o k i n g  t h e  o t h e r  w a y .  
G O R D O N :  W h e r e ' s  y o u r  l e f t  f o o t ?  
R O D N E Y :  O v e r  t h e  c l u t c h  n o w .  
G O R D O N :  W h e r e ' s  y o u r  r i g h t  f o o t ?  
R O D N E Y :  O n  t h e  b r a k e .  
G O R D O N :  W h a t  h a p p e n s  n o w ?  
R O D N E Y :  I  l o o k  o v e r  a n d  I  s e e  t h e  
d i t c h  c o m i n g  c l o s e r  t o  m e .  I  k e e p  
s c r e a m i n g .  I  t a k e  m y  h a n d s  o f f  t h e  
w h e e l  a n d  I  f e e l  t h e  c a r  t i p p i n g  a n d  I  p u t  
t h e m  o n  t h e  c e i l i n g  a n d  s h u t  m y  e y e s .  
G O R D O N :  W h e n  d o  y o u  s h u t  y o u r  e y e s ?  
R O D N E Y :  R i g h t  w h e n  t h e  c a r  i s  t i p p i n g  
o v e r .  I  f e e l  i t  t i p p i n g .  I  p u t  m y  h a n d s  
o n  t h e  c e i l i n g  a n d  . I  c l o s e  m y  e y e s .  
G O R D O N :  W h e r e  a r e  y o u r  f e e t ?  
R O D N E Y :  O n  t h e  f l o o r .  
A f t e r  u n d e r g o i n g  h y p n o s i s ,  R o d n e y  t e s t i -
f i e d  a t  h i s  N o v e m b e r  1 4 ,  1 9 8 3  d e p o s i t i o n  
t h a t  h e  r e c a l l e d  a p p l y i n g  t h e  b r a k e s  h a r d  
j u s t  b e f o r e  t h e  c a r  s t a r t e d  t o  s p i n .  
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G M  f i l e d  a  m o t i o n  i n  l i m i n e  t o  l i m i t  R o d -
n e y ' s  t r i a l  t e s t i m o n y  t o  h i s  p r e - h y p n o s i s  
s t a t e m e n t s  o r  t o  r e q u i r e  p l a i n t i f f s  t o  e s t a b -
l i s h  t h e  r e l i a b i l i t y  o f  R o d n e y ' s  p o s t - h y p n o -
s i s  t e s t i m o n y  p r i o r  t o  a l l o w i n g  h i m  t o  t e s t i -
f y  a t  t r i a l .  T h e  p l a i n t i f f s  o p p o s e d  t h e  m o -
t i o n  a n d  a f t e r  o r a l  a r g u m e n t  t h e  d i s t r i c t  
c o u r t  d e n i e d  G M ' s  m o t i o n  i n  f u l l .  
T h e  l i a b i l i t y  i s s u e s  o f  t h e  c a s e  w e r e  t r i e d  
t o  t h e  j u r y  f i r s t .  A s  p a r t  o f  p l a i n t i f f s '  
c a s e - i n - c h i e f ,  f o l l o w i n g  V i v i a n  S p r y n c z y n a -
t y k ' s  t e s t i m o n y ,  D r .  G o r d o n  t e s t i f i e d  r e -
g a r d i n g  R o d n e y ' s  h y p n o s i s  s e s s i o n .  D u r -
i n g  t h e  d i r e c t  e x a m i n a t i o n  o f  D r .  G o r d o n ,  
p l a i n t i f f s  o f f e r e d  t h e  v i d e o t a p e s  o f  R o d -
n e y ' s  h y p n o s i s  s e s s i o n  a s  e v i d e n c e  a n d  
s o u g h t  t o  p l a y  t h e  v i d e o t a p e s  f o r  t h e  j u r y .  
G M  o b j e c t e d  o n  t h e  g r o u n d s  t h a t  t h e  t a p e s  
w e r e  n o t  a d m i s s i b l e  t o  p r o v e  t h e  f a c t s  t h a t  
w e r e  r e c i t e d  o n  t h e  t a p e s .  T h e  c o u r t  o v e r -
r u l e d  t h e  o b j e c t i o n  a t  w h i c h  t i m e  G M  o r a l l y  
r e q u e s t e d  t h a t  t h e  c o u r t  g i v e  a  c a u t i o n a r y  
i n s t r u c t i o n  t h a t  t h e  m a t t e r s  t h a t  w e r e  r e -
l a t e d  o n  t h e  t a p e s  w e r e  n o t  t o  b e  t a k e n  a s  
p r o o f  o f  t h e  f a c t s  r e c i t e d .
1  
T h e  c o u r t  g a v e  
t h e  f o l l o w i n g  o r a l  i n s t r u c t i o n :  
T H E  C O U R T :  L a d i e s  a n d  g e n t l e m e n ,  
t h e  t a p e s  t h a t  y o u  a r e  a b o u t  t o  s e e  a r e  
b e i n g  r e c e i v e d  o n  t h e  i s s u e  o f - t h e  u l t i -
m a t e  i s s u e  o f  t h e  c r e d i b i l i t y  o f  t h e  r e c a l l  
o f  t h e  w i t n e s s ,  R o d n e y  S p r y n c z y n a t y k ,  
a n d  w e  a r e n ' t  h e r e - t h e  p u r p o s e  o f  t h e m  
i s  t o  p e r m i t  y o u  t o  s e e  i t  a n d  y o u  w i l l  b e  
r e c e i v i n g  o t h e r  e v i d e n c e  o n  t h i s  s u b j e c t  
b o t h  o n  t h e  p a r t  o f  t h e  p l a i n t i f f  a n d  
c o n t r a r y  e v i d e n c e  f r o m  t h e  d e f e n d a n t .  
A n d  t h e  p u r p o s e  o f  v i e w i n g  t h e  t a p e s  i s  
t o  p e r m i t  y o u  t o  e v a l u a t e  t h e  o p i n i o n s  
t h a t  y o u  w i l l  s u b s e q u e n t l y  h e a r .  
T h e  v i d e o t a p e s  o f  t h e  e n t i r e  5 6  m i n u t e  h y p -
n o s i s  s e s s i o n  w e r e  t h e n  v i e w e d  b y  t h e  j u r y .  
R o d n e y  t e s t i f i e d  a f t e r  D r .  G o r d o n  w i t h -
o u t  o b j e c t i o n  f r o m  G M .  O n  d i r e c t  e x a m i -
n a t i o n  R o d n e y  t e s t i f i e d  t h a t  w h e n  t h e  c a r  
w a s  g o i n g  t o w a r d  t h e  l e f t  d i t c h  h e  s t a r t e d  
a p p l y i n g  p r e s s u r e  t o  t h e  b r a k e s ,  t h e  c a r  
k e p t  g o i n g  a n d  t h e n  h e  h i t  t h e m  a l l  t h e  w a y  
a n d  t h e  c a r  s p u n .  O n  c r o s s - e x a m i n a t i o n  
1 .  D u r i n g  t h e  i n s t r u c t i o n  c o n f e r e n c e  G M  r e q u e s t -
e d  a  w r i t t e n  c a u t i o n a r y  i n s t r u c t i o n  t o  t h e  s a m e  
R o d n e y  t e s t i f i e d  t h a t  h e  n o w  r e m e m b e r e d  
t h i n g s  d i f f e r e n t l y  a b o u t  t h e  a p p l i c a t i o n  o f  
t h e  b r a k e s  d u r i n g  t h e  c o u r s e  o f  t h e  a c c i -
d e n t  t h a n  h e  d i d  b e f o r e  h y p n o s i s .  
A s  p a r t  o f  i t s  d e f e n s e  G M  p r - e s e n t e d  t h e  
e x p e r t  w i t n e s s ,  D r .  M a r t i n  O r n e ,  a  l e a d i n g  
s p e c i a l i s t  i n  t h e  f i e l d  o f  h y p n o s i s .  D r .  
O r n e  t e s t i f i e d  i n  g e n e r a l  t o  t h e  u n r e l i a b i l i t y  
o f  h y p n o s i s  a s  a  m e m o r y  r e f r e s h e r  a n d  i n  
p a r t i c u l a r  t o  t h e  a b s e n c e  o f  c e r t a i n  p r o c e -
d u r a l  s a f e g u a r d s  i n  R o d n e y ' s  h y p n o s i s .  
D r .  O r n e  v i e w e d  D r .  G o r d o n ' s  r e p e a t e d  
q u e s t i o n s  r e g a r d i n g  t h e  l o c a t i o n  o f  R o d -
n e y ' s  f e e t  i n  r e l a t i o n  t o  t h e  b r a k e s  a s  a  
f a t a l  f l a w  t h a t  w a s  t o o  s u g g e s t i v e  a n d  
o p i n e d  t h a t  R o d n e y ' s  " n e w  m e m o r y "  w a s  a  
c r e a t i o n  o f  h y p n o s i s  a n d  u n l i k e l y  t o  b e  
t r u e .  
T h e  j u r y  r e t u r n e d  a  v e r d i c t  i n  f a v o r  o f  
t h e  S p r y n c z y n a t y k s  o n  b o t h  t h e  s t r i c t  l i a b i l -
i t y  a n d  n e g l i g e n c e  c o u n t s .  F o l l o w i n g  a  
t r i a l  o n  t h e  d a m a g e s ,  t h e  j u r y  a w a r d e d  
V i v i a n  $ 4 , 5 0 0 , 0 0 0  a n d  h e r  h u s b a n d  P a u l  
$ 5 2 5 , 0 0 0 .  T h e  t r i a l  c o u r t  e n t e r e d  j u d g m e n t  
i n  a c c o r d a n c e  w i t h  t h e  v e r d i c t s  a n d  d e n i e d  
G M ' s  p o s t - t r i a l  m o t i o n s .  
G M  t h e n  f i l e d  t h i s  a p p e a l .  F o r  r e v e r s a l  
G M  a r g u e s  t h a t  t h e  t r i a l  c o u r t  e r r e d  1 )  i n  
a d m i t t i n g  t h e  v i d e o t a p e s  o f  R o d n e y ' s  h y p -
n o s i s  s e s s i o n ;  2 )  i n  a d m i t t i n g  R o d n e y ' s  
h y p n o t i c a l l y  e n h a n c e d  t e s t i m o n y ;  3 )  i n  e x -
c l u d i n g  c e r t a i n  e v i d e n c e  o f  G M ' s  p o s t - c r a s h  
t e s t s  o f  t h e  a c c i d e n t  c a r ;  4 )  i n  f a i l i n g  t o  
i n s t r u c t  o n  c o m p a r a t i v e  f a u l t ;  a n d  5 )  t h a t  
t h e r e  w a s  n o t  s u b s t a n t i a l  e v i d e n c e  t o  s u p -
p o r t  t h e  v e r d i c t .  
T h e  S p r y n c z y n a t y k s  c r o s s - a p p e a l ,  a r g u -
i n g  t h a t  t h e  t r i a l  c o u r t  a b u s e d  i t s  d i s c r e t i o n  
w h e n  i t  d e n i e d  t h e m  l e a v e  t o  a m e n d  t h e i r  
c o m p l a i n t  t o  i n c l u d e  a  c l a i m  f o r  p u n i t i v e  
d a m a g e s  t w o  m o n t h s  b e f o r e  t r i a l .  W e  d i s -
c u s s  e a c h  o f  t h e s e  i s s u e s  i n  t u r n .  
D I S C U S S I O N  
I .  A d m i s s i o n  o f  t h e  V i d e o t a p e s  
T h e  f i r s t  i s s u e  w e  a d d r e s s  i s  G M ' s  c o n -
t e n t i o n  t h a t  i t  w a s  p r e j u d i c i a l  a n d  r e v e r s i -
b l e  e r r o r  f o r  t h e  t r i a l  c o u r t  t o  a d m i t  t h e  
e f f e c t ,  w h i c h  w a s  a l s o  d e n i e d  b y  t h e  c o u r t .  
o w  r e m e m b e r e d  
1 e  a p p l i c a t i o n  o f  
r s e  o f  t h e  a c c i -
p n o s i s .  
M  p r e s e n t e d  t h e  
O r n e ,  a  l e a d i n g  
h y p n o s i s .  D r .  
t h e  u n r e l i a b i l i t y  
r e f r e s h e r  a n d  i n  
) f  c e r t a i n  p r o c e -
l n e y '  s  h y p n o s i s .  
, r d o n ' s  r e p e a t e d  
.o c a t i o n  o f  R o d -
t h e  b r a k e s  a s  a  
s u g g e s t i v e  a n d  
m e m o r y "  w a s  a  
u n l i k e l y  t o  b e  
r d i c t  i n  f a v o r  o f  
h  t h e  s t r i c t  l i a b i l -
. s .  F o l l o w i n g  a  
1 e  j u r y  a  w a r d e d  
: r  h u s b a n d  P a u l  
m t e r e d  j u d g m e n t  
r d i c t s  a n d  d e n i e d  
a l .  F o r  r e v e r s a l  
c o u r t  e r r e d  1 )  i n  
o f  R o d n e y ' s  h y p -
n i t t i n g  R o d n e y ' s  
t i m o n y ;  3 )  i n  e x -
f  G M ' s  p o s t - c r a s h  
4 )  i n  f a i l i n g  t o  
a u l t ;  a n d  5 )  t h a t  
e v i d e n c e  t o  s u p -
o s s - a p p e a l ,  a r g u -
1 s e d  i t s  d i s c r e t i o n  
e  t o  a m e n d  t h e i r  
l a i m  f o r  p u n i t i v e  
> r e  t r i a l .  W e  d i s -
i n  t u r n .  
' i d e o t a p e s  
r e s s  i s  G M ' s  c o n -
i i c i a l  a n d  r e v e r s i -
m r t  t o  a d m i t  t h e  
e d  b y  t h e  c o u r t .  
. . .  t i ~  . .  r . : : , : · ;  
S P R Y N C Z Y N A T Y K  v .  G E N E R A L  M O T O R S  C O R P .  
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C i t e  a s  7 7 1  F . 2 d  1 1 1 2  ( 1 9 8 5 )  
v i d e o t a p e s  o f  R o d n e y ' s  h y p n o s i s  s e s s i o n ,  
a n d  t o  p e r m i t  t h e  j u r y  t o  v i e w  t h e m  d u r i n g  
p l a i n t i f f s '  c a s e - i n - c h i e f  w i t h o u t  a  s p e c i f i c  
i n s t r u c t i o n  w a r n i n g  a g a i n s t  t h e i r  p r o h i b i t -
e d  u s e  t o  p r o v e  t h e  t r u t h  o f  t h e  m a t t e r s  
a s s e r t e d  o n  t h e  t a p e s .  P l a i n t i f f s  c o n t e n d  
t h e  d i s t r i c t  c o u r t  d i d  n o t  a b u s e  i t s  d i s c r e -
t i o n  i n  a d m i t t i n g  t h e  v i d e o t a p e s  b e c a u s e  
t h e y  w e r e  a d m i t t e d  a s  a  d e m o n s t r a t i v e  a i d  
t o  h e l p  t h e  j u r y  u n d e r s t a n d  t h e  e x p e r t  t e s -
t i m o n y  a b o u t  t h e  h y p n o t i c  p r o c e s s .  W e  
d i s a g r e e .  
[ 1 ]  I n  g e n e r a l  a  v i d e o t a p e  o f f e r e d  t o  
p r o v e  t h e  t r u t h  o f  t h e  m a t t e r  a s s e r t e d  c o n -
s t i t u t e s  i n a d m i s s i b l e  h e a r s a y .  F E D . R .  
E V I D .  8 0 l ( c ) .  U n i t e d  S t a t e s  v .  D o r r e l l ,  
7 5 8  F . 2 d  4 2 7 ,  4 3 4  ( 9 t h  C i r . 1 9 8 5 ) .  I n  p a r t i c -
u l a r ,  c o u r t s  h a v e  h e l d  t h a t  t h e  c o n t e n t s  o f  
a c t u a l  h y p n o t i c  i n t e r v i e w s  a r e  i n a d m i s s i b l e  
f o r  t h e  p u r p o s e  o f  p r o v i n g  t h a t  t h e  f a c t s  
r e c o u n t e d  b y  t h e  h y p n o t i z e d  w i t n e s s  a c t u -
a l l y  o c c u r r e d .  S t a t e  v .  B r o w n ,  3 3 7  N . W . 2 d  
1 3 8 ,  1 5 3  ( N . D . 1 9 8 3 )  ( e n  b a n e ) ;  S t a t e  v .  
B e a c h u m ,  6 4 3  P . 2 d  2 4 6 ,  2 5 4  ( N . M . A p p .  
1 9 8 1 ) .  T h u s  a  v i d e o t a p e  i s  i n a d m i s s i b l e  a s  
e v i d e n c e  u n l e s s  i t  c o m e s  w i t h i n  a n  e x c e p -
t i o n  t o  t h e  h e a r s a y  r u l e ,  s e e ,  e . g . ,  G r i m e s  v .  
E m p l o y e r s  M u t u a l  L i a b i l i t y  I n s u r a n c e  
C o . ,  7 3  F . R . D .  6 0 7 ,  6 U  ( D .  A l a s k a  1 9 7 7 ) ,  o r  
u n l e s s  i t  i s  o f f e r e d  f o r  s o m e  o t h e r  p e r m i s s i -
b l e  p u r p o s e  w h i c h  w o u l d  r e m o v e  i t  f r o m  
t h e  d e f i n i t i o n  o f  h e a r s a y .  
W h e n  e v i d e n c e  c a n  b e  a d m i t t e d  f o r  o n e  
p u r p o s e  b u t  c a n n o t  b e  a d m i t t e d  f o r  s o m e  
o t h e r  p u r p o s e ,  i t  h a s  l i m i t e d  a d m i s s i b i l i t y  
a n d  i s  g o v e r n e d  b y  R u l e  1 0 5  o f  t h e  F e d e r a l  
R u l e s  o f  E v i d e n c e .  R u l e  1 0 5  p r o v i d e s  i n  
r e l e v a n t  p a r t  t h a t :  
W h e n  e v i d e n c e  w h i c h  i s  a d m i s s i b l e  •  •  
f o r  o n e  p u r p o s e  b u t  n o t  a d m i s s i b l e  •  •  •  
f o r  a n o t h e r  p u r p o s e  i s  a d m i t t e d ,  t h e  
c o u r t ,  u p o n  r e q u e s t ,  s h a l l  r e s t r i c t  t h e  
e v i d e n c e  t o  i t s  p r o p e r  s c o p e  a n d  i n s t r u c t  
t h e  j u r y  a c c o r d i n g l y .  
R u l e  1 0 5  m a k e s  i t  t h e  d u t y  o f  t h e  j u d g e  t o  
r e s t r i c t  t h e  e v i d e n c e  t o  i t s  p r o p e r  s c o p e  a n d  
e n t i t l e s  t h e  o p p o n e n t  t o  a  b i n d i n g  i n s t r u c -
t i o n  t h a t  a l e r t s  t h e  j u r y  t o  t h e  p o s s i b i l i t y  o f  
t h e  f o r b i d d e n  u s e  a n d  t e l l s  t h e m  n o t  t o  u s e  
i t  f o r  t h a t  p u r p o s e .  S i n c e  t h e  v i d e o t a p e s  o f  
R o d n e y ' s  h y p n o s i s  s e s s i o n  a r e  i n a d m i s s i b l e  
t o  p r o v e  t h e  t r u t h  o f  t h e  m a t t e r s  a s s e r t e d ,  
b u t  a r g u a b l y  a d m i s s i b l e  f o r  t h e  p u r p o s e  o f  
e x p l a i n i n g  t h e  h y p n o t i c  p r o c e d u r e  t o  t h e  
j u r y ,  t h e  q u e s t i o n  i s  w h e t h e r  t h e  c o u r t ' s  
l i m i t i n g  i n s t r u c t i o n  w a s  s u f f i c i e n t .  
r  
( 2 )  I n  t h i s  c a s e  G M  r e q u e s t e d  i n  t h e  
p r e s e n c e  o f  t h e  j u r y  a  s p e c i f i c  i n s t r u c t i o n  
s t a t i n g  t h e  p r o h i b i t e d  u s e ,  n a m e l y ,  t h a t  t h e  
v i d e o t a p e s  w e r e  n o t  o f f e r e d  t o  p r o v e  t h e  
t r u t h  o f  t h e  f a c t s  r e c o u n t e d .  I n s t e a d  o f  
a d o p t i n g  G M ' s  p r o f f e r e d  i n s t r u c t i o n ,  t h e  
d i s t r i c t  c o u r t  t o l d  t h e  j u r y  t h a t  t h e  t a p e s  
w e r e  b e i n g  r e c e i v e d  o n  t h e  u l t i m a t e  i s s u e  
o f  t h e  c r e d i b i l i t y  o f  R o d n e y ' s  r e c a l l  a n d  
t h a t  t h e  p u r p o s e  w a s  t o  p e r m i t  t h e  j u r y  t o  
e v a l u a t e  t h e  o p i n i o n s  t h e y  w o u l d  h e a r .  
H a v i n g  v i e w e d  t h e  v i d e o t a p e s  a n d  h a v i n g  
r e v i e w e d  t h e  r e c o r d  i n  t h i s  c a s e ,  w e  a r e  
c o n v i n c e d  t h a t  t h e  i n s t r u c t i o n  g i v e n  b e f o r e  
t h e  v i d e o t a p e s  w e r e  s h o w n  w a s  e r r o n e o u s  
a n d  i n s u f f i c i e n t  u n d e r  R u l e  1 0 5  t o  p r e v e n t  
t h e  p r e j u d i c i a l  u s e  o f  t h i s  e v i d e n c e  f o r  t h e  
f o l l o w i n g  r e a s o n s .  
F i r s t ,  t h e  c o u r t ' s  o r a l  i n s t r u c t i o n  t o l d  t h e  
j u r y  t h a t  t h e  v i d e o t a p e s  w e r e  b e i n g  r e -
c e i v e d  o n  " t h e  u l t i m a t e  i s s u e  o f  t h e  c r e d i -
b i l i t y  o f  t h e  r e c a l l  o f  t h e  w i t n e s s ,  R o d n e y  
•  •  •  . "  T h i s  w a s  c l e a r  e r r o r  i n  t h e  s e n s e  
t h a t  t h e  j u r y  w a s  d i r e c t e d  t o  c o n s i d e r  t h e  
v i d e o t a p e s  f o r  t h e  p u r p o s e  o f  a s s e s s i n g  
R o d n e y ' s  c r e d i b i l i t y .  H e r e  t h e  v i d e o t a p e s  
w e r e  a d m i t t e d  a s  p r o b a t i v e  o f  t h e  t r u t h  o f  
w h a t  R o d n e y  s a i d  o n  t h o s e  t a p e s  a n d  t h a t  
w a s  e r r o r .  S e c o n d ,  i n  t h e  l a t t e r  p a r t  o f  t h e  
i n s t r u c t i o n  t h e  c o u r t  s t a t e d  t h e  p e r m i s s i b l e  
u s e  o f  t h e  t a p e s ,  n a m e l y  f o r  e x p l a n a t o r y  
p u r p o s e s ,  b u t  f a i l e d  t o  w a r n  o f  t h e  p r o h i b i t -
e d  u s e .  T h e  i n s t r u c t i o n  d i d  n o t  " r e s t r i c t  
t h e  s c o p e "  o f  t h e  e v i d e n c e .  I n  f a c t ,  t h a t  
p a r t  o f  t h e  c o u r t ' s  i n s t r u c t i o n  g a v e  a  n e g a -
t i v e  s i g n a l  t o  t h e  j u r y  w h e n  c o n s i d e r e d  i n  
l i g h t  o f  G M ' s  s p e c i f i c  r e q u e s t  t h a t  t h e  v i -
d e o t a p e s  n o t  b e  c o n s i d e r e d  a s  t r u t h  o f  t h e  
m a t t e r s  a s s e r t e d .  B y  r e j e c t i n g  t h e  p r o h i b -
i t e d  u s e  l a n g u a g e  a s  j u s t  a r t i c u l a t e d  b y  
G M ' s  c o u n s e l ,  a n d  u t i l i z i n g  o n l y  p e r m i s s i -
b l e  u s e  l a n g u a g e ,  t h e  j u r y  w a s  i m p r o p e r l y  
l e d  t o  t h i n k  G M ' s  p r o f f e r e d  i n s t r u c t i o n  w a s  
i n c o r r e c t .  A l t h o u g h  w e  d o  n o t  h o l d  t h a t  
R u l e  1 0 5  r e q u i r e s  a l l  l i m i t i n g  i n s t r u c t i o n s  
t o  . c o n t a i n  t h e  p r o h i b i t e d  u s e  l a n g u a g e ,  w e  
1 1 1 8  
7 7 1  F E D E R A L  R E P O R T E R ,  2 d  S E R I E S  
d o  s t a t e  t h a t  i n  t h i s  c a s e  i t  w a s  n e c e s s a r y  
i n  l i g h t  o f  G M ' s  s p e c i f i c a l l y  w o r d e d  p r o -
p o s e d  r e q u e s t  t h a t  w a s  m a d e  i n  t h e  p r e s -
e n c e  o f  t h e  j u r y .  T h e  i n f e r e n c e  t h a t  G M ' s  
r e q u e s t e d  i n s t r u c t i o n  w a s  w r o n g ,  w h e n  
c o u p l e d  w i t h  t h e  e r r o n e o u s  i s s u e - d i r e c t i n g  
s t a t e m e n t  a t  t h e  b e g i n n i n g  o f  t h e  i n s t r u c -
t i o n ,  r e n d e r s  t h e  d i s t r i c t  c o u r t ' s  i n s t r u c t i o n  
l e g a l l y  i n a d e q u a t e .
2  
F u r t h e r ,  w e  f i n d  t h a t  u n d e r  t h e  c i r c u m -
s t a n c e s  o f  t h i s  c a s e  t h e  s h o w i n g  o f  t h e  
v i d e o t a p e s  o f  R o d n e y ' s  h y p n o s i s  s e s s i o n  
w i t h o u t  a  p r o p e r  c a u t i o n a r y  i n s t r u c t i o n  a n d  
d u r i n g  p l a i n t i f f s '  c a s e - i n - c h i e f  w a s  h i g h l y  
p r e j u d i c i a l  t o  G M  a n d  n o t  h a r m l e s s .  T h e  
i s s u e  o f  w h e t h e r  R o d n e y  e v e r  a p p l i e d  t h e  
b r a k e s  w a s  c e n t r a l  t o  t h e  l a w s u i t  a n d  h o t l y  
c o n t e s t e d .  I t  w a s  o n  t h e  v i d e o t a p e s  t h a t  
t h e  j u r y  s a w  a n d  h e a r d  R o d n e y ,  f o r  t h e  
f i r s t  t i m e ,  s t a t e  t h a t  h e  a p p l i e d  t h e  b r a k e s  
d u r i n g  t h e  a c c i d e n t .  T h e  j u r y  c o u l d  n o t  
r e a s o n a b l y  b e  e x p e c t e d  t o  d i s r e g a r d  t h e  
p r o v o c a t i v e  n a t u r e  o f  t h i s  i n a d m i s s i b l e  e v i -
d e n c e  a n d  o n l y  c o n s i d e r  w h a t  t h e y  s a w  a s  
a n  a i d  t o  u n d e r s t a n d i n g  t h e  p r o c e s s  o f  h y p -
n o s i s .  O t h e r  r e l e v a n t  e v i d e n c e  w a s  a v a i l -
a b l e  t o  a c c o m p l i s h  t h i s  d i d a c t i c  p u r p o s e .  
I n  a d d i t i o n  t h e  j u r y  c o u l d  n o t  r e a s o n a b l y  b e  
e x p e c t e d  t o  o v e r l o o k  t h e  f a c t  t h a t  t h e  v i -
d e o t a p e s  w e r e  s h o w n  d u r i n g  p l a i n t i f f s '  
c a s e - i n - c h i e f  b e f o r e  G M  e v e r  c h a l l e n g e d  
R o d n e y ' s  h y p n o s i s  s e s s i o n  a n d  h y p n o t i c  r e -
c a l l .  B e c a u s e  o f  t h e  i n s u f f i c i e n t  l i m i t i n g  
i n s t r u c t i o n ,  t h e  h i g h l y  p r e j u d i c i a l  n a t u r e ,  
a n d  p r e m a t u r e  p r e s e n t a t i o n  o f  t h e  e v i -
d e n c e ,  w e  c o n c l u d e  t h e  d i s t r i c t  c o u r t  
a b u s e d  i t s  d i s c r e t i o n  i n  a d m i t t i n g  t h e  v i d e o -
t a p e s  a n d  t h a t  G M  i s  e n t i t l e d  t o  a  n e w  t r i a l .  
S i n c e  t h i s  c a s e  m u s t  b e  r e t r i e d ,  w e  t u r n  
t o  t h e  o t h e r  i s s u e s  w h i c h  a r e  l i k e l y  t o  a r i s e  
a n e w ,  a n d  u p o n  w h i c h  w e  f e e l  c o m p e l l e d  t o  
c o m m e n t .  
-
I I .  A d m i s s i o n  o f  H y p n o t i c a l l ~  
I . . . .  h a . n e e d  T - e s t - i -m o n y - -
T h e  s e c o n d  h y p n o s i s - r e l a t e d  i s s u e  
p r e s e n t e d  i n  t h i s  c a s e  i s  w h e t h e r  t h e  t r i a l  
2 .  I f  t h e  d i s t r i c t  c o u r t  d e t e r m i n e s  o n  r e t r i a l  t h a t  
t h e  v i d e o t a p e s  a r e  a d m i s s i b l e  ( s e e  p .  1 1 2 3  i n -
f r a  ) ,  a  l e g a l l y  a d e q u a t e  i n s t r u c t i o n  w o u l d  b e :  
T h e  v i d e o t a p e s  y o u  a r e  a b o u t  t o  v i e w  a r e  a d m i t -
t e d  f o r  a  l i m i t e d  p u r p o s e  a n d  y o u  m a y  n o t  
c o n s i d e r  t h e m  f o r  a n y  o t h e r  p u r p o s e .  T h e  v i -
c o u r t  e r r e d ,  a s  G M  c o n t e n d s ,  i n  a d m i t t i n g  
R o d n e y ' s  t e s t i m o n y  a t  t r i a l  r e l a t i n g  h i s  
p o s t - h y p n o s i s  r e c o l l e c t i o n  t h a t  h e  a p p l i e d  
t h e  b r a k e s  d u r i n g  t h e  a c c i d e n t .  
, , , -
A s  a  p r e l i m i n a r y  m a t t e r  t h e  c o u r t  m u s t  
d e t e r m i n e  w h e t h e r  G M  h a s  p r e s e r v e d  t h i s  
p o i n t  f o r  a p p e l l a t e  r e v i e w .  T h e  p l a i n t i f f s  
c o n t e n d  t h a t  G M ' s  f a i l u r e  t o  o b j e c t  d u r i n g  
R o d n e y ' s  d i r e c t  e x a m i n a t i o n  p r e c l u d e s  t h i s  
c o u r t ' s  r e v i e w  b e c a u s e  F E D . R . E V I D .  
1 0 3 ( a ) ( l )  r e q u i r e s  a  t i m e l y  o b j e c t i o n  b e  
m a d e  i n  o r d e r  t o  p r e s e r v e  a n  i s s u e  f o r  
a p p e a l .  G M  r e s p o n d s  t h a t  t h e  d i s t r i c t  
c o u r t ' s  d e n i a l  o f  i t s  m o t i o n  i n  l i m i n e  w a s  
s u f f i c i e n t  t o  p r e s e r v e  t h e  i s s u e s  r a i s e d  i n  
t h e  m o t i o n .  
[ 3 ,  4 )  O r d i n a r i l y  i n  t h i s  c i r c u i t  a  m o t i o n  
i n  l i m i n e  d o e s  n o t  p r e s e r v e  e r r o r  f o r  a p p e l -
l a t e  r e v i e w .  H a l e  v .  F i r e s t o n e  T i r e  &  
R u b b e r  C o . ,  7 5 6  F . 2 d  1 3 2 2 ,  1 3 3 3  ( 8 t h  C i r .  
1 9 8 5 ) .  H o w e v e r ,  w e  f i n d  t h a t  r e q u i r i n g  a  
f o r m a l  o b j e c t i o n  w h e n  R o d n e y  t o o k  t h e  w i t -
n e s s  s t a n d  a t  t r i a l  w a s  n o t  n e c e s s a r y  u n d e r  
t h e  c i r c u m s t a n c e s  o f  t h i s  c a s e  f o r  t w o  r e a -
s o n s .  
F i r s t ,  w e  a d h e r e  t o  t h e  T h i r d  C i r c u i t ' s  
a p p r o a c h  t h a t  R u l e  1 0 3 ( a ) ( l )  s h o u l d  b e  r e a d  
i n  t a n d e m  w i t h  F e d e r a l  R u l e  o f  C i v i l  P r o c e -
d u r e  4 6  w h i c h  s t a t e s  t h a t  f o r m a l  e x c e p t i o n s  
a r e  u n n e c e s s a r y  a n d  t h a t  t h e  t e s t  i s  w h e t h -
e r  a n  o b j e c t i o n  a t  t r i a l  w o u l d  h a v e  b e e n  
m o r e  i n  t h e  n a t u r e  o f  a  f o r m a l  e x c e p t i o n  o r  
i n  t h e  n a t u r e  o f  a  t i m e l y  o b j e c t i o n  c a l l i n g  
t h e  c o u r t ' s  a t t e n t i o n  t o  a  m a t t e r  i t  n e e d  
c o n s i d e r .  A m e r i c a n  H o m e  A s s u r a n c e  C o .  
v .  S u n s h i n e  S u p e r m a r k e t ,  I n c . ,  7 5 3  F . 2 d  
3 2 1 ,  3 2 4  ( 3 d  C i r . 1 9 8 5 ) .  I n  t h e  i n s t a n t  c a s e  
t h e  d i s t r i c t  c o u r t  m a d e  a  d e f i n i t i v e  p r e - t r i a l  
r u l i n g  t h a t  a f f e c t e d  t h e  e n t i r e  c o u r s e  o f  t h e  
t r i a l .  T h e  d i s t r i c t  c o u r t ' s  d e n i a l  o f  t h e  
m o t i o n  w a s  n o t  m a d e  c o n d i t i o n a l l y  o r  w i t h  
t h e  s u g g e s t i o n  t h a t  t h e  m a t t e r  w o u l d  b e  
r e c o n s i d e r e d .  I t  w a s  n o t  a  t y p i c a l  m o t i o n  
i n  l i m i n e  s i t u a t i o n  w h e r e  a  h y p o t h e t i c a l  
d e o t a p e s  a r e  a d m i t t e d  f o r  t h e  s o l e  p u r p o s e  o f  
a i d i n g  y o u  i n  y o u r  u n d e r s t a n d i n g  o f  t h e  h y p n o t -
i c  p r o c e s s .  Y o u  a r e  s p e c i f i c a l l y  c a u t i o n e d  t o  
a v o i d  c o n s i d e r i n g  t h e  v i d e o t a p e s  a s  e v i d e n c e  o f  
t h e  t r u t h  o f  t h e  m a t t e r s  r e c o u n t e d  o n  t h e m .  
; ,  i n  a d m i t t i n g  
. I  r e l a t i n g  h i s  
i a t  h e  a p p l i e d  
m t .  
: h e  c o u r t  m u s t  
p r e s e r v e d  t h i s  
T h e  p l a i n t i f f s  
>  o b j e c t  d u r i n g  
p r e c l u d e s  t h i s  
F E D . R . E V I D .  
,  o b j e c t i o n  b e  
!  a n  i s s u e  f o r  
l t  t h e  d i s t r i c t  
i n  l i m i n e  w a s  
s s u e s  r a i s e d  i n  
: i r c u i t  a  m o t i o n  
e r r o r  f o r  a p p e l -
e s t o n e  T i r e  &  
,  1 3 3 3  ( 8 t h  C i r .  
h a t  r e q u i r i n g  a  
e y  t o o k  t h e  w i t -
1 e c e s s a r y  u n d e r  
1 s e  f o r  t w o  r e a -
T h i r d  C i r c u i t ' s  
I  s h o u l d  b e  r e a d  
e  o f  C i v i l  P r o c e -
,r m a l  e x c e p t i o n s  
1 e  t e s t  i s  w h e t h -
o u l d  h a v e  b e e n  
n a l  e x c e p t i o n  o r  
> b j e c t i o n  c a l l i n g  
m a t t e r  i t  n e e d  
·  A s s u r a n c e  C o .  
,  I n c . ,  7 5 3  F . 2 d  
t h e  i n s t a n t  c a s e  
i f i n i t i v e  p r e - t r i a l  
i r e  c o u r s e  o f  t h e  
;  d e n i a l  o f  t h e  
i t i o n a l l y  o r  w i t h  
1 a t t e r  w o u l d  b e  
a  t y p i c a l  m o t i o n  
a  h y p o t h e t i c a l  
1 e  s o l e  p u r p o s e  o f  
d i n g  o f  t h e  h y p n o t -
c a l l y  c a u t i o n e d  t o  
1 p e s  a s  e v i d e n c e  o f  
:c o u n t e d  o n  t h e m .  
- J v  
S P R Y N C Z Y N A T Y K  v .  G E N E R A L  M O T O R S  C O R P .  
1 1 1 9  
C l l c  a s  7 7 1  F . 2 d  1 1 1 2  ( 1 9 8 5 )  
q u e s t i o n  i s  p o s e d  w h o s e  n a t u r e  a n d  r e l e -
v a n c e  i s  u n c l e a r  b e f o r e  t r i a l .  T h e  m a t t e r  
w a s  f u l l y  b r i e f e d  a n d  a r g u e d .  U n d e r  t h e s e  
c i r c u m s t a n c e s  r e q u i r i n g  a n  o b j e c t i o n  w h e n  
R o d n e y  t e s t i f i e d  o n  t h e  g r o u n d s  r a i s e d  i n  
t h e  m o t i o n  i n  l i m i n e  w o u l d  h a v e  b e e n  i n  t h e  
n a t u r e  o f  a  f o r m a l  e x c e p t i o n  a n d  t h u s  u n -
n e c e s s a r y  u n d e r  F E D . R . C I V . P .  4 6 .  S e c -
o n d ,  w e  n o t e  t h a t  w h e n  t h e  d i s t r i c t  c o u r t  
d e n i e d  t h e  m o t i o n  i n  l i m i n e  i t  i m p l i c i t l y  
d e n i e d  G M ' s  a l t e r n a t i v e  r e q u e s t  t h a t  t h e  
p l a i n t i f f s  b e  r e q u i r e d  t o  e s t a b l i s h  b e f o r e  
t r i a l  t h e  r e l i a b i l i t y  o f  R o d n e y ' s  h y p n o t i c a l l y  
e n h a n c e d  t e s t i m o n y .  T h e r e  c a n  b e  n o  
q u e s t i o n  t h a t  t h e  p r o p r i e t y  o f  r e f u s i n g  t o  
c o n d u c t  s u c h  a  p r e l i m i n a r y  h e a r i n g  o n  t h e  
r e l i a b i l i t y  i s s u e  i s  s q u a r e l y  b e f o r e  t h i s  
c o u r t  a n d  i s  n o t  c o n t i n g e n t  u p o n  t h e  m a k -
i n g  o f  a n y  o b j e c t i o n  d u r i n g  t h e  t r i a l .  
W e  n o w  t u r n  t o  t h e  m e r i t s  o f  t h e  i s s u e  o f  
w h e t h e r  R o d n e y ' s  h y p n o t i c a l l y  e n h a n c e d  
t e s t i m o n y  i s  a d m i s s i b l e .  S t a t e d  i n  g e n e r a l  
t e r m s ,  t h e  i s s u e  i s  w h e t h e r  t h e  t e s t i m o n y  
o f  a  w i t n e s s  w h o  h a s  u n d e r g o n e  h y p n o s i s  
t o  r e f r e s h  h i s  o r  h e r  r e c o l l e c t i o n  i s  a d m i s s i -
b l e ,  a n d ,  i f  s o ,  u n d e r  w h a t  c i r c u m s t a n c e s .  
T h i s  q u e s t i o n ,  p r e v i o u s l y  u n d e c i d e d  i n  t h i s  
c i r c u i t ,
3  
h a s  b e e n  t h e  s u b j e c t  o f  m u c h  d i s -
c u s s i o n  a n d  d i s a g r e e m e n t . ~  
B e f o r e  d i s c u s s i n g  t h e  v a r i o u s  l e g a l  a p -
p r o a c h e s  t o  t h i s  q u e s t i o n  i t  w i l l  b e  h e l p f u l  
t o  e x p l a i n  t h e  p h e n o m e n o n  o f  h y p n o s i s  a n d  
t o  n o t e  t h e  p r o b l e m s  i t  c r e a t e s  i n  t h e  l e g a l  
c o n t e x t .  
3 .  U n i t e d  S t a t e s  v .  H a r v e y ,  7 5 6  F . 2 d  6 3 6 ,  6 4 4 - 4 5  
( 8 t h  C i r . 1 9 8 5 ) .  
4 .  S e e ,  e . g . ,  R u f f r a ,  H y p n o t i c a l l y  I n d u c e d  T e s t i -
m o n y :  S h o u l d  I t  B e  A d m i t t e d ?  1 9  C r i m . L . B u l l .  
2 9 3  ( 1 9 8 3 ) ;  N o t e ,  A  S u r v e y  o f  H y p n o t i c a l l y  R e -
f r e s h e d  T e s t i m o n y  i n  C r i m i n a l  T r i a l s :  W h y  S u c h  
E v i d e n c e  S h o u l d  b e  A d m i t t e d  i n  I o w a ,  3 2  D r a k e  
L . R e v .  7 4 9  ( 1 9 8 2 - 8 3 ) ;  C o m m e n t ,  H y p n o s i s :  A  
P r i m e r  f o r  A d m i s s a b i l i t y ,  5  G l e n d a l e  L . R e v .  5 1  
( 1 9 8 3 )  [ h e r e i n a f t e r  c i t e d  a s  C o m m e n t ,  H y p n o -
s i s ] ;  N o t e ,  H y p n o t i c a l l y  I n d u c e d  T e s t i m o n y :  
C r e d i b i l i t y  v e r s u s  A d m i s s i b i l i t y ,  5 7  I n d i a n a  L . J .  
3 4 9  ( 1 9 8 2 ) ;  N o t e ,  T h e  A d m i s s i b i l i t y  o f  T e s t i m o -
n y  I n f l u e n c e d  b y  H y p n o s i s ,  6 7  V a . L . R e v .  1 2 0 3  
( I  9 8  I ) ;  a n d  N o t e ,  S a f e g u a r d s  A g a i n s t  S u g g e s -
t i v e n e s s :  A  M e a n s  F o r  A d m i s s i b i l i t y  o f  H y p n o - l n -
d u c e d  T e s t i m o n y ,  3 8  W a s h .  &  L e e  L . R e v .  1 9 7  
( I  9 8 1 ) .  
H y p n o t i s m  h a s  b e e n  d e f i n e d  a s  " [ t ] h e  a c t  
o f  i n d u c i n g  a r t i f i c i a l l y  a  s t a t e  o f  s l e e p  o r  
t r a n c e  i n  a  s u b j e c t  •  •  •  g e n e r a l l y  c h a r a c -
t e r i z e d  b y  e x t r e m e  r e s p o n s i v e n e s s  t o  s u g -
g e s t i o n s  f r o m  t h e  h y p n o t i s t . "  
5  
I n  a  t y p i -
c a l  h y p n o t i c  s e s s i o n  t h e  h ~ n o t i s t  l e a d s  t h e  
s u b j e c t  t o  f o c u s  h i s  o r  h e r  a t t e n t i o n ,  s u s -
p e n d  c r i t i c a l  j u d g m e n t ,  f o l l o w  t h e  s u g g e s -
t i o n s  o f  t h e  h y p n o t i s t ,  c o n c e n t r a t e  o n  a  
p a s t  e v e n t  a n d  t h e n  r e c o u n t  t h e  p a s t  e v e n t .  
H y p n o s i s  h a s  b e e n  r e c o g n i z e d  b y  t h e  
A m e r i c a n  M e d i c a l  A s s o c i a t i o n  a s  a  v a l i d  
t h e r a p e u t i c  t e c h n i q u e  s i n c e  1 9 5 8 .
6  
H o w -
e v e r ,  m o r e  r e c e n t l y  h y p n o s i s  h a s  b e e n  u t i -
l i z e d  f o r  l a w  e n f o r c e m e n t  i n v e s t i g a t i v e  p u r -
p o s e s  i n  a n  a t t e m p t  t o  a i d  w i t n e s s e s  a n d  
v i c t i m s  t o  r e m e m b e r  f o r g o t t e n  d e t a i l s  r e -
g a r d i n g  a n  e v e n t  t h a t  i s  t h e  s u b j e c t  o f  a  
c r i m i n a l  o r  c i v i l  s u i t .  I t  i s  w h e n  t h e s e  
p r e v i o u s l y  h y p n o t i z e d  v i c t i m s  o r  w i t n e s s e s  
t a k e  t h e  s t a n d  t o  t e s t i f y  a t  t r i a l  t h a t  h y p n o -
s i s  b e c o m e s  a  l e g a l  i s s u e .  F o r  a l t h o u g h  i t s  
u s e  i s  g e n e r a l l y  a c c e p t e d  a s  t h e r a p y ,  t h e  
r e l i a b i l i t y  o f  h y p n o s i s  a s  a  t r u t h - e x a c t i n g  
d e v i c e  i s  c o n t r o v e r s i a l . 7  
T h e r e  a r e  m a n y  p r o b l e m s  i n h e r e n t  i n  t h e  
h y p n o s i s  p r o c e s s  t h a t  a f f e c t  t h e  d e g r e e  i n  
w h i c h  i t  c a n  b e ,  i f  e v e r ,  a n  a c c u r a t e  m e m o -
r y  r e s t o r e r .  H y p n o s i s  i s  c h a r a c t e r i z e d  b y  
h y p e r s u g g e s t i b i l i t y  a n d  h y p e r c o m p l i a n c e  o f  
t h e  s u b j e c t .  S t a t e  e x  r e l .  C o l l i n s  v .  S u p e -
r i o r  C o u r t ,  1 3 2  A r i z .  1 8 0 ,  6 4 4  P . 2 d  1 2 6 6 ,  
1 2 6 9  ( 1 9 8 2 ) ;  S t a t e  v .  L o n g ,  3 2  W a s h . A p p .  
7 3 2 ,  6 4 9  P . 2 d  8 4 5 ,  8 4 8  ( 1 9 8 2 )  ( S w a n s o n ,  J . ,  
c o n c u r r i n g ) .  T h e  h y p n o t i s t  c a n  c o n s c i o u s l y  
5 .  B L A C K ' S  L A W  D I C T I O N A R Y  6 6 8  ( r e v .  5 t h  e d .  
1 9 7 9 ) .  W e  a c k n o w l e d g e  t h a t  t h e r e  i s  n o  s i n g l e  
g e n e r a l l y  a c c e p t e d  t h e o r y  o f  h y p n o s i s ,  n o r  a  
c o n c e n s u s : a b o u t  a  s i n g l e  d e f i n i t i o n .  S e e  C o u n -
c i l  o n  S c i e n t i f i c  A f f a i r s ,  A m e r i c a n  M e d i c a l  A s s o -
c i a t i o n ,  " S c i e n t i f i c  S t a t u s  o f  R e f r e s h i n g  R e c o l -
l e c t i o n  b y  t h e  U s e  o f  H y p n o s i s "  2 5 3 ,  T h e  J o u r -
n a l  o f  t h e  A m e r i c a n  M e d i c a l  A s s o c i a t i o n  1 9 1 8  
( A p r i l  5 ,  1 9 8 5 )  [ h e r e i n a f t e r  c i t e d  a s  C o u n c i l  o n  
S c i e n t i f i c  A f f a i r s ] .  W e  u s e  t h e  d e f i n i t i o n  f o r  
d i s c u s s i o n  p u r p o s e s  o n l y .  
6 .  C o u n c i l  o f  S c i e n t i f i c  A f f a i r s ,  s u p r a ,  n o t e  4 ,  a t  
1 9 1 8 .  F o r  e x a m p l e ,  p s y c h o l o g i s t s  a n d  p s y c h i a -
t r i s t s  u s e  i t  t o  a l l e v i a t e  s t r e s s  a n d  d o c t o r s  a n d  
d e n t i s t s  u s e  i t  t o  c o n t r o l  p a i n .  C o m m e n t ,  H y p -
n o s i s ,  s u p r a ,  n o t e  3 ,  a t  5 7 - 5 8 .  
7 .  S e e  C o m m e n t ,  H y p n o s i s ,  s u p r a ,  n o t e  3 ,  a t  5 1 -
5 8 .  
1 1 2 0  
7 7 1  F E D E R A L  R E P O R T E R ,  2 d  S E R I E S  
o r  u n c o n s c i o u s l y  l e a d  t h e  s u b j e c t .  " [ A ]  
h y p n o t i z e d  s u b j e c t  i s  h i g h l y  s u s c e p t i b l e  t o  
s u g g e s t i o n ,  e v e n  t h a t  w h i c h  i s  s u b t l e  a n d  
u n i n t e n d e d . "  S t a t e  v .  M a c k ,  2 9 2  N . W . 2 d  
7 6 4 ,  7 6 8  ( M i n n . 1 9 8 0 ) .  A  s e c o n d  p r o b l e m  
a s s o c i a t e d  w i t h  h y p n o s i s  i s  t h a t  t h e  h y p n o -
t i z e d  w i t n e s s  m a y  b e  i n f l u e n c e d  b y  t h e  
n e e d  t o  " f i l l  i n  t h e  g a p s "  i n  t h e i r  m e m o r y ,  
t h a t  i s ,  t o  c o n f a b u l a t e .  
T h e  h y p n o t i c  s u g g e s t i o n  t o  r e l i v e  a  p a s t  
e v e n t ,  p a r t i c u l a r l y  w h e n  a c c o m p a n i e d  b y  
q u e s t i o n s  a b o u t  s p e c i f i c  d e t a i l s ,  p u t s  
p r e s s u r e  o n  t h e  s u b j e c t  t o  p r o v i d e  i n f o r -
m a t i o n  f o r  w h i c h  f e w ,  i f  a n y ,  a c t u a l  
m e m o r i e s  a r e  a v a i l a b l e .  T h i s  s i t u a t i o n  
m a y  j o g  t h e  s u b j e c t ' s  m e m o r y  a n d  p r o -
d u c e  s o m e  i n c r e a s e d  r e c a l l ,  b u t  i t  w i l l  
a l s o  c a u s e  h i m  t o  f i l l  i n  . d e t a i l s  t h a t  a r e  
p l a u s i b l e  b u t  c o n s i s t  o f  m e m o r i e s  o r  f a n -
t a s i e s  f r o m  o t h e r  t i m e s .  I t  i s  e x t r e m e l y  
d i f f i c u l t  t o  k n o w  w h i c h  a s p e c t s  o f  h y p -
n o t i c a l l y  a i d e d  r e c a l l  a r e  h i s t o r i c a l l y  a c -
c u r a t e  a n d  w h i c h  a s p e c t s  h a v e  b e e n  c o n -
f a b u l a t e d  •  •  • .  
S t a t e  v .  H u r d ,  8 6  N . J .  5 2 5 ,  4 3 2  A . 2 d  8 6 ,  
9 2 - 9 3  ( 1 9 8 1 )  ( q u o t i n g  O r n e ,  T h e  U s e  a n d  
M i s u s e  o f  H y p n o s i s  i n  C o u r t ,  2 7  I n t ' ]  J .  
C l i n i c a l  &  E x p e r i m e n t a l  H y p n o s i s  3 1 1 ,  3 1 7 -
3 1 8  ( 1 9 7 9 )  ) .  
A n o t h e r  c o n c e r n  o v e r  t h e  u s e  o f  h y p n o s i s  
i s  t h e  i m p a c t  t h a t  i t  h a s  o n  t h e  h y p n o t i z e d  
8 .  C o u n c i l  o n  S c i e n t i f i c  A f f a i r s ,  s u p r a ,  n o t e  4 ,  a t  
1 9 2 0 .  
9 .  S e e  U n i t e d  S t a t e s  v .  A w k a r d ,  5 9 7  F . 2 d  6 6 7  ( 9 t h  
C i r . ) ,  c e r t .  d e n i e d ,  4 4 4  U . S .  8 8 5 ,  1 0 0  S . C t .  1 7 9 ,  6 2  
L . E d . 2 d  1 1 6  ( 1 9 7 9 ) ;  U n i t e d  S t a t e s  v .  A d a m s ,  5 8 1  
F . 2 d  1 9 3  ( 9 t h  C i r . ) ,  c e r t .  d e n i e d ,  4 3 9  U . S .  1 0 0 6 ,  
9 9  S . C t .  6 2 1 ,  5 8  L . E d . 2 d  6 8 3  ( 1 9 7 8 ) ;  U n i t e d  
S t a t e s  v .  W a k s a l ,  5 3 9  F . S u p p .  8 3 4  ( S . D . F l a . 1 9 8 2 ) ,  
r e v ' < !  o n  o t h e r  g r o u n d s ,  7 0 9  F . 2 d  6 5 3  ( 1 1 t h  C i r .  
1 9 8 3 ) ;  U n i t e d  S t a t e s  v .  N a r c i s o ,  4 4 6  F . S u p p .  2 5 2  
( E . D . M i c h . 1 9 7 7 ) .  T h e  f o l l o w i n g  s t a t e s  h a v e  t a k -
e n  t h e  s a m e  a p p r o a c h :  C r e a m e r  v .  S t a t e ,  2 3 2  
G a .  1 3 6 ,  2 0 5  S . E . 2 d  2 4 0  ( 1 9 7 4 ) ;  S t a t e  v .  W r e n ,  
4 2 5  S o . 2 d  7 5 6  ( L a . 1 9 8 3 ) ;  S t a t e  v .  G r e e r ,  6 0 9  
S . W . 2 d  4 2 3  ( M o . C t . A p p . 1 9 8 0 ) ,  v a c a t e d  o n  o t h e r  
g r o u n d s ,  4 5 0  U . S .  1 0 2 7 ,  1 0 1  S . C t .  1 7 3 5 ,  6 8  
L . E d . 2 d  2 2 2  ( 1 9 8 1 ) ;  S t a t e  v .  B r o w n ,  3 3 7  N . W . 2 d  
1 3 8  ( N . D . 1 9 8 3 ) ;  S t a t e  v .  G l e b o c k ,  6 1 6  S . W . 2 d  
8 9 7  ( T e n n . C r . A p p . 1 9 8 1 ) ;  a n d  C h a p m a n  v .  S t a t e ,  
6 3 8  P . 2 d  1 2 8 0  ( W y o . 1 9 8 2 ) .  
1 0 .  S t a t e  e x  r e l .  C o l l i n s  v .  S u p e r i o r  C o u r t ,  1 3 2  
A r i z .  1 8 0 ,  6 4 4  P . 2 d  1 2 6 6  ( 1 9 8 2 )  ( e n  b a n e ) ;  P e o -
p l e  v .  S h i r l e y ,  3 1  C a l . 3 d  1 8 ,  1 8 1  C a l . R p t r .  2 4 3 ,  
p e r s o n ' s  m e m o r y .  A f t e r  h y p n o s i s  n e i t h e r  
·  t h e  h y p n o t i s t  n o r  t h e  s u b j e c t  c a n  d i s t i n -
g u i s h  b e t w e e n  a c t u a l  m e m o r i e s  a n d  t h o s e  
p s u e d o - m e m o r i e s  c o n f a b u l a t e d  u n d e r  h y p -
n o s i s .  A f t e r  h y p n o s i s  t h e  s u b j e < ! ! ' h a s  o n e  
m e m o r y  o f  t h e  p a s t  e v e n t ,  t h e  h y p n o t i c  
m e m o r y ,  a n d  t h a t  b e c o m e s  h a r d e n e d  i n  t h e  
s u b j e c t ' s  m i n d .  S t a t e  v .  M a c k ,  s u p r a ,  2 9 2  
N . W . 2 d  a t  7 6 9 .  
T h u s  t h e  b a s i c  p r o b l e m  f o r  t h e  c o u r t s  i s  
t h a t  h y p n o s i s  d o e s  n o t  i n s u r e  t h e  a c c u r a c y  
o f  t h e  w i t n e s s '  r e c a l l .  Q u i t e  o f t e n  h y p n o -
t i z e d  p e r s o n s  p r o d u c e  m o r e  i n f o r m a t i o n  f o l -
l o w i n g  h y p n o s i s ,  b u t  i t  m a y  b e  a c c u r a t e  o r  
i n a c c u r a t e  a n d  t h e r e  i s  n o  s c i e n t i f i c  t e c h -
n i q u e  t h a t  c a n  r e l i a b l y  d i s c r i m i n a t e  b e -
t w e e n  t r u e  o r  f a l s e  d e t a i l s  r e c o u n t e d  d u r -
i n g  h y p n o s i s .
8  
L a r g e l y  b e c a u s e  o f  t h e  s c i e n t i f i c  u n c e r -
t a i n t y  a s  t o  t h e  r e l i a b i l i t y  o f  h y p n o t i c  r e -
c a l l ,  c o u r t s  h a v e  t a k e n  a t  l e a s t  t h r e e  d i f f e r -
e n t  a p p r o a c h e s  t o  t h e  i s s u e  o f  t h e  a d m i s s i -
b i l i t y  o f  t e s t i m o n y  e n h a n c e d  b y  h y p n o s i s .  
S o m e  j u r i s d i c t i o n s  a l l o w  s u c h  t e s t i m o n y  t o  
g o  t o  t h e  j u r y  v i e w i n g  h y p n o s i s  a s  a f f e c t -
i n g  c r e d i b i l i t y ,  n o t  a d m i s s i b i l i t y .
9  
O t h e r  
c o u r t s  e x c l u d e  s u c h  t e s t i m o n y  a s  i n a d m i s s i -
b l e  p e r  s e .  
1 0  
A n o t h e r  g r o u p  o f  c o u r t s  
a d m i t  h y p n o t i c a l l y  i n d u c e d  t e s t i m o n y ,  b u t  
o n l y  i f  d e t a i l e d  p r o c e d u r a l  s a f e g u a r d s  a r e  
f o l l o w e d .
1 1  
6 4 1  P . 2 d  7 7 5 ,  c e r t .  d e n i e d ,  4 5 9  U . S .  8 6 0 ,  1 0 3  S . C t .  
1 3 3 ,  7 4  L . E d . 2 d  1 1 4  ( 1 9 8 2 ) ;  P e o p l e  v .  Q u i n t a n a r ,  
6 5 9  P . 2 d  7 1 0  ( C o l o . A p p . 1 9 8 2 ) ;  B u n d y  v .  S t a t e ,  
4 7 1  S o . 2 d  9  ( F l a . 1 9 8 5 ) ;  C o l l i n s  v .  S t a t e ,  5 2  M d .  
A p p .  1 8 6 ,  4 4 7  A . 2 d  1 2 7 2  ( 1 9 8 2 ) ;  P e o p l e  v .  G o n -
z a l e s ,  4 1 5  M i c h .  6 1 5 ,  3 2 9  N . W . 2 d  7 4 3  ( 1 9 8 2 ) ;  
S t a t e  v .  M a c k ,  2 9 2  N . W . 2 d  7 6 4  ( M i n n . 1 9 8 0 ) ;  
S t a t e  v .  P a l m e r ,  2 1 0  N e b .  2 0 6 ,  3 1 3  N . W . 2 d  6 4 8  
( 1 9 8 1 ) ;  P e o p l e  v .  H u g h e s ,  5 9  N . Y . 2 d  5 2 3 ,  4 6 6  
N . Y . S . 2 d  2 5 5 ,  4 5 3  N . E . 2 d  4 8 4  ( 1 9 8 3 ) ;  S t a t e  v .  
P e o p l e s ,  3 1 1  N . C .  5 1 5 ,  3 1 9  S . E . 2 d  1 7 7  ( 1 9 8 4 ) ;  
C o m .  v .  N a z a r o v i t c h ,  4 9 6  P a .  9 7 ,  4 3 6  A . 2 d  1 7 0  
( 1 9 8 1 ) .  S o m e  o f  t h e s e  c o u r t s  d o  p e r m i t  t h e  
w i t n e s s  t o  t e s t i f y  w i t h  r e g a r d  t o  t h o s e  m a t t e r s  
w h i c h  h e  o r  s h e  w a s  a b l e  t o  r e c a l l  a n d  r e l a t e  
p r i o r  t o  h y p n o s i s ,  o r  i s  s u b s t a n t i a l l y  t h e  s a m e  a s  
b e f o r e  h y p n o s i s .  S e e ,  e . g . ,  S t a t e  v .  S e a g e r ,  3 4 1  
N . W . 2 d  4 2 0  ( I o w a  1 9 8 3 ) .  
1 1 .  P e o p l e  v .  S m r e k a r ,  6 8  I I I . A p p . 3 d  3 7 9 ,  2 4  I l l .  
D e c .  7 0 7 ,  3 8 5  N . E . 2 d  8 4 8  ( 1 9 7 9 ) ;  S t a t e  v .  l w a k i -
n ;  1 0 6  I d a h o  6 1 8 ,  6 8 2  P . 2 d  5 7 1  ( 1 9 8 4 ) ;  S t a t e  v .  
H u r d ,  8 6  N . J .  5 2 5 ,  4 3 2  A . 2 d  8 6  ( 1 9 8 1 ) ;  S t a t e  v .  
B e a c h u m ,  9 7  N . M .  6 8 2 ,  6 4 3  P . 2 d  2 4 6  ( 1 9 8 1 ) ;  
S t a t e  v .  L o n g ,  3 2  W a s h . A p p .  7 3 2 ,  6 4 9  P . 2 d  8 4 5  
y p n o s i s  n e i t h e r  
ie c t  c a n  d i s t i n -
> r i e s  a n d  t h o s e  
t e d  u n d e r  h y p -
; u  b j e c t  h a s  o n e  
; ,  t h e  h y p n o t i c  
h a r d e n e d  i n  t h e  
i c k ,  s u p r a ,  2 9 2  
o r  t h e  c o u r t s  i s  
r e  t h e  a c c u r a c y  
t e  o f t e n  h y p n o -
i n f o r m a t i o n  f o l -
.  b e  a c c u r a t e  o r  
s c i e n t i f i c  t e c h -
li s c r i m i n a t e  b e -
r e c o u n t e d  d u r -
; ; c i e n t i f i c  u n c e r -
o f  h y p n o t i c  r e -
a s t  t h r e e  d i f f e r -
.  o f  t h e  a d m i s s i -
e d  b y  h y p n o s i s .  
c h  t e s t i m o n y  t o  
m o s i s  a s  a f f e c t -
; ; i b i l i t y . 9  O t h e r  
, n y  a s  i n a d m i s s i -
· r o u p  o f  c o u r t s  
t e s t i m o n y ,  b u t  
s a f e g u a r d s  a r e  
' U . S .  8 6 0 ,  1 0 3  S . C t .  
e o p l e  v .  Q u i n t a n a r ,  
) ;  B u n d y  v .  S t a t e ,  
~ v .  S t a t e ,  5 2  M d .  
12 } ;  P e o p l e  v .  G o n -
l .  W . 2 d  7 4 3  ( 1 9 8 2 ) ;  
7 6 4  ( M i n n . 1 9 8 0 ) ;  
6 ,  3 1 3  N . W . 2 d  6 4 8  
9  N . Y . 2 d  5 2 3 ,  4 6 6  
1 4  ( 1 9 8 3 ) ;  S t a t e  v .  
S . E . 2 d  1 7 7  ( 1 9 8 4 ) ;  
.  9 7 ,  4 3 6  A . 2 d  1 7 0  
, r t s  d o  p e r m i t  t h e  
d  t o  t h o s e  m a t t e r s  
o  r e c a l l  a n d  r e l a t e  
m t i a l l y  t h e  s a m e  a s  
: r a t e  v .  S e a g e r ,  3 4 1  
A p p . 3 d  3 7 9 ,  2 4  I l l .  
7 9 ) ;  S t a t e  v .  l w a k i -
i 7  l  ( 1 9 8 4 ) ;  S t a t e  v .  
8 6  ( 1 9 8 1 ) ;  S t a t e  v .  
3  P . 2 d  2 4 6  ( 1 9 8 1 ) ;  
7 3 2 ,  6 4 9  P . 2 d  8 4 5  
S P R Y N C Z Y N A T Y K  v .  G E N E R A L  M O T O R S  C O R P .  
1 1 2 1  
C i t e  a s  7 7 1  F . 2 d  1 1 1 2  ( 1 9 8 5 )  
T h e  c o u r t s  t h a t  a u t o m a t i c a l l y  p e r m i t  s e a r c h  o n  h y p n o s i s ,  f o c u s e d  o n  t h e  p r o b -
h y p n o t i c a l l y  e n h a n c e d  t e s t i m o n y  v i e w  t h e  ) e m s  i n h e r e n t  i n  i t  a s  a n  a c c u r a t e  m e m o r y  
t e s t i m o n y  a s  t h e  w i t n e s s '  p r e s e n t  r e c o l l e c - r e s t o r e r  a n d  c o n c l u d e d  t h a t  h y p n o s i s  h a s  
t i o n  o f  e v e n t s ,  r e f r e s h e d  b y  h y p n o s i s ,  a n d  n o t  r e c e i v e d  s u f f i c i e n t  g e n e r a l  a c c e p t a n c e  
c o n c l u d e  t h a t  t h e  w i t n e s s  i s  c o m p e t e n t  t o  i n  t h e  s c i e n t i f i c  c o m m u n r t y  t o  g i v e  r e a s o n -
t e s t i f y .  S t a t e  v .  B r o w n ,  s u p r a ,  3 3 7  a b l e  a s s u r a n c e  t h a t  t h e  r e s u l t s  p r o d u c e d  
N . W . 2 d  a t  1 5 1 ;  C h a p m a n  v .  S t a t e ,  6 3 8  w i l l  b e  s u f f i c i e n t l y  r e l i a b l e  t o  o u t w e i g h  t h e  
P . 2 d  1 2 8 0 ,  1 2 8 2 - 8 4  ( W y o . 1 9 8 2 ) .  T h a t  t h e  r i s k s  o f  a b u s e  o r  p r e j u d i c e .  P e o p l e  v .  G o n -
w i t n e s s '  m e m o r y  m a y  h a v e  b e e n  i m p a i r e d  z a l e s ,  s u p r a ,  3 2 9  N . W . 2 d  a t  7 4 8 .  
b y  h y p n o s i s  o r  t h a t  s u g g e s t i v e  m a t e r i a l  A s  a n  e x a m p l e ,  i n  S t a t e  v .  M a c k ,  s u p r a ,  
m a y  h a v e  b e e n  u s e d  t o  r e f r e s h  h i s  o r  h e r  t h e  c o u r t  h e l d  t h a t  t h e  r e s u l t s  o f  h y p n o s i s  
r e c o l l e c t i o n  i s  c o n s i d e r e d  t o  b e  a  m a t t e r  u s e d  t o  p r o d u c e  h y p n o t i c a l l y  i n d u c e d  
a f f e c t i n g  c r e d i b i l i t y ,  n o t  a d m i s s i b i l i t y .  I d .  " m e m o r y , "  l i k e  t h e  r e s u l t s  o f  m e c h a n i c a l  
I t  i s  e x p e c t e d  t h a t  c r o s s - e x a m i n a t i o n ,  e x - o r  s c i e n t i f i c  t e s t i n g ,  a r e  n o t  a d m i s s i b l e  u n -
p e r t  t e s t i m o n y  o n  t h e  i n h e r e n t  r i s k s  o f  l e s s  t h e  t e s t i n g  h a s  d e v e l o p e d  o r  i m p r o v e d  
h y p n o s i s  a n d  c a u t i o n a r y  i n s t r u c t i o n s  t o  t h e  t o  t h e  p o i n t  w h e r e  e x p e r t s  i n  t h e  f i e l d  
j u r y  w i l l  e n a b l e  t h e  j u r y  t o  a c c u r a t e l y  a s - w i d e l y  s h a r e  t h e  v i e w  t h a t  t h e  r e s u l t s  a r e  
s e s s  t h e  p r o p e r  w e i g h t  t o  b e  g i v e n  t o  t h e  s c i e n t i f i c a l l y  r e l i a b l e  a s  a c c u r a t e .  I d .  a t  
e v i d e n c e .  I d .  7 6 8 .  
T h e  s e c o n d  a p p r o a c h  t o  d e t e r m i n i n g  a d -
m i s s i b i l i t y  a d o p t e d  b y  s o m e  j u r i s d i c t i o n s  i s  
t o  a p p l y  t h e  t e s t  o f  g e n e r a l  a c c e p t a n c e  b y  
t h e  s c i e n t i f i c  c o m m u n i t y  f i r s t  e n u n c i a t e d  i n  
F r y e  v .  U n i t e d  S t a t e s ,  2 9 3  F .  1 0 1 3  ( D . C .  
C i r . 1 9 2 3 ) .  I n  F r y e  t h e  c o u r t  s t a t e d  t h a t  
t h e  e v i d e n c e  r e l a t i n g  t o  a  s c i e n t i f i c  p r i n c i -
p l e  o r  d i s c o v e r y  i s  a 9 m i s s i b l e  w h e n  t h e  
p r i n c i p l e  i s  e s t a b l i s h e d  s u f f i c i e n t l y  t o  h a v e  
g a i n e d  g e n e r a l  a c c e p t a n c e  i n  a  p a r t i c u l a r  
f i e l d .  I d .  a t  1 0 1 4 .  C o u r t s  t h a t  h a v e  f o l -
l o w e d  t h i s  a p p r o a c h  h a v e  i m p o s e d  a  p e r  s e  
r u l e  o f  i n a d m i s s i b i l i t y  t o  p o s t - h y p n o t i c  t e s -
t i m o n y  a f t e r  f i n d i n g  t h a t  t h e  p r o c e s s  o f  
h y p n o s i s  i s  n o t  g e n e r a l l y  a c c e p t e d  a s  r e l i -
a b l e  b y  t h e  s c i e n t i f i c  c o m m u n i t y .  S e e ,  e . g . ,  
P e o p l e  v .  S h i r l e y ,  3 1  C a l . 3 d  1 8 ,  1 8 1  C a l .  
R p t r .  2 4 3 ,  6 4 1  P . 2 d  7 7 5 ,  c e r t .  d e n i e d ,  4 5 9  
U . S .  8 6 0 ,  1 0 3  S . C t .  1 3 3 ,  7 4  L . E d . 2 d  1 1 4  
( 1 9 8 2 ) ;  P e o p l e  v .  G o n z a l e s ,  4 1 5  M i c h .  6 1 5 ,  
3 2 9  N . W . 2 d  7 4 3  ( 1 9 8 2 ) ;  a n d  S t a t e  v .  M a c k ,  
s u p r a ,  2 9 2  N . W . 2 d  a t  7 6 8 .  I n  g e n e r a l  
t h e s e  c o u r t s  r e v i e w e d  t h e  s c i e n t i f i c  r e -
( 1 9 8 2 ) ;  S t a t e  v .  A r m s t r o n g ,  1 1 0  W i s . 2 d  5 5 5 ,  3 2 9  
N . W . 2 d  3 8 6 ,  c e r t .  d e n i e d ,  4 6 1  U . S .  9 4 6 ,  1 0 3  S . C t .  
2 1 2 5 ,  7 7  L . E d . 2 d  1 3 0 4  ( 1 9 8 3 ) .  O r e g o n  h a s  
a d o p t e d  s i m i l a r  p r o c e d u r a l  r e q u i r e m e n t s  b y  
s t a t u t e .  O R . R E V . S T A T .  §  1 3 6 . 6 7 5  ( 1 9 8 1 ) .  
1 2 .  T h o s e  r e q u i r e m e n t s  a r e :  ( I )  t h e  h y p n o t i s t  
m u s t  b e  a  q u a l i f i e d  p s y c h i a t r i s t  o r  p s y c h o l o g i s t  
w h o  h a s  e x p e r i e n c e  i n  t h e  u s e  o f  h y p n o s i s ;  ( 2 )  
t h e  h y p n o t i s t  s h o u l d  b e  w o r k i n g  i n d e p e n d e n t l y  
o f  e i t h e r  s i d e  i n v o l v e d  i n  t h e  l i t i g a t i o n ;  ( 3 )  a l l  
T h e  t h i r d  l i n e  o f  a u t h o r i t y  a l l o w s  f o r  t h e  
a d m i s s i b i l i t y  o f  h y p n o t i c a l l y  i n d u c e d  t e s t i -
m o n y  i f  c e r t a i n  s a f e g u a r d s  a r e  f o l l o w e d  t o  
i n s u r e  t h e  r e l i a b i l i t y  o f  t h e  t e s t i m o n y .  T h e  
l e a d i n g  p r o p o n e n t  o f  t h i s  " p r o c e d u r a l  s a f e -
g u a r d "  a p p r o a c h  h a s  b e e n  t h e  S u p r e m e  
C o u r t  o f  N e w  J e r s e y  a s  a r t i c u l a t e d  i n  S t a t e  
v .  H u r d ,  s u p r a .  I n  H u r d  t h e  c o u r t  h e l d  
h y p n o t i c a l l y  i n d u c e d  t e s t i m o n y  w a s  a d m i s -
s i b l e  i f  t h e  p r o p o n e n t  o f  t h e  t e s t i m o n y  
c o u l d  d e m o n s t r a t e  t h a t  t h e  u s e  o f  h y p n o s i s  
i n  t h e  p a r t i c u l a r  c a s e  w a s  a  r e a s o n a b l y  
r e l i a b l e  m e a n s  o f  r e s t o r i n g  m e m o r y  c o m p a -
r a b l e  t o  n o r m a l  r e c a l l  i n  i t s  a c c u r a c y .  T h e  
N e w  J e r s e y  c o u r t  a l s o  h e l d  t h a t  i n  r e v i e w -
i n g  a d m i s s i b i l i t y  o f  h y p n o t i c a l l y  r e f r e s h e d  
t e s t i m o n y ,  t h e  t r i a l  c o u r t  s h o u l d  e v a l u a t e  
t h e  k i n d  o f  m e m o r y  l o s s  t h a t  h y p n o s i s  w a s  
u s e d  t o  r e s t o r e  a n d  t h e  s p e c i f i c  t e c h n i q u e  
e m p l o y e d ,  b a s e d  o n  t h e  e x p e r t  t e s t i m o n y  
p r e s e n t e d  b y  t h e  p a r t i e s .  T h e  c o u r t  a l s o  
l a i d  d o w n  s p e c i f i c  r e q u i r e m e n t s  
1 2  
w h i c h  
m u s t  b e  m e t  b e f o r e  a  p a r t y  m a y  i n t r o d u c e  
t h e  i n f o r m a t i o n  g i v e n  t o  t h e  h y p n o t i s t  p r i o r  t o  
t h e  h y p n o s i s  s e s s i o n  m u s t  b e  r e c o r d e d ;  ( 4 )  t h e  
s u b j e c t  m u s t  d e s c r i b e  t h e  f a c t s  t o  t h e  h y p n o t i s t  
a s  h e  r e m e m b e r s  t h e m  b e f o r e  h y p n o s i s ;  ( 5 )  a l l  
c o n t a c t  b e t w e e n  t h e  h y p n o t i s t  a n d  t h e  w i t n e s s  
m u s t  b e  r e c o r d e d ,  p r e f e r a b l y  o n  v i d e o t a p e ;  a n d  
( 6 )  n o  p e r s o n  b e s i d e s  t h e  h y p n o t i s t  a n d  t h e  
s u b j e c t  s h o u l d  b e  p r e s e n t  d u r i n g  a n y  c o n t a c t  
b e t w e e n  t h e  t w o .  S t a t e  v .  H u r d ,  s u p r a ,  4 3 2  A . 2 d  
a t  8 9 - 9 0 .  T h e s e  s a f e g u a r d s  w e r e  f i r s t  p r o p o s e d -
b y  D r .  M a r t i n  O r n e ,  G M ' s  e x p e r t .  
1 1 2 2  
7 7 1  F E D E R A L  R E P O R T E R ,  2 d  S E R I E S  
h y p n o t i c a l l y  r e f r e s h e d  t e s t i m o n y  i n  a  c r i m i -
n a l  t r i a l .  T h e r e f o r e  u n d e r  t h e  " p r o c e d u r a l  
s a f e g u a r d "  a p p r o a c h  t h e  t e s t i m o n y  m a y  o r  
m a y  n o t  b e  a d m i s s i b l e  d e p e n d i n g  u p o n  t h e  
t r i a l  c o u r t ' s  d e t e r m i n a t i o n  w h e t h e r  s u c h  
t e s t i m o n y  i s  r e l i a b l e  u n d e r  t h e  p a r t i c u l a r  
c i r c u m s t a n c e s .  
T h e  F i f t h  C i r c u i t  h a s  r e c e n t l y  f o l l o w e d  
a n  a p p r o a c h  s i m i l a r  i n  e f f e c t  t o  t h e  H u r d  
a p p r o a c h .  I n  U n i t e d  S t a t e s  v .  V a l d e z ,  7 2 2  
F . 2 d  1 1 9 6  ( 5 t h  C i r . 1 9 8 4 )  t h e  c o u r t  h e l d  t h a t  
p o s t - h y p n o s i s  t e s t i m o n y  m a y  o r  m a y  n o t  b e  
a d m i s s i b l e  u n d e r  F E D . R . E V I D .  4 0 3 .
1 3  
A l -
t h o u g h  t h e  V a l d e z  c o u r t  h e l d  i n  t h a t  p a r t i c -
u l a r  c a s e  t h a t  p o s t - h y p n o s i s  t e s t i m o n y  i n  
w h i c h  a  h y p n o t i z e d  w i t n e s s  i d e n t i f i e s  f o r  
t h e  f i r s t  t i m e  a  p e r s o n  h e  k n e w  w a s  a l -
.  r e a d y  u n d e r  s u s p i c i o n  i s  i n a d m i s s i b l e  i n  a  
c r i m i n a l  t r i a l ,  t h e  c o u r t  s t a t e d  t h a t  i f  a d e -
q u a t e  p r o c e d u r a l  s a f e g u a r d s  h a v e  b e e n  f o l -
l o w e d ,  c o r r o b o r a t e d  p o s t - h y p n o t i c  t e s t i m o -
n y  m i g h t  b e  a d m i s s i b l e  i f  t h e  p r o b a t i v e  
v a l u e  o f  t h e  t e s t i m o n y  o u t w e i g h e d  i t s  p r e j -
u d i c i a l  e f f e c t .  I d .  a t  1 2 0 3 .  
[ 5 ]  I n  t h e  i n s t a n t  c a s e  t h e  d i s t r i c t  c o u r t  
p e r m i t t e d  R o d n e y  t o  t e s t i f y  a s  t o  h i s  p o s t -
h y p n o t i c  m e m o r y  b e c a u s e  N o r t h  D a k o t a  i s  
o n e  o f  t h e  j u r i s d i c t i o n s  w h i c h  h a s  h e l d  t h a t  
h y p n o s i s  a f f e c t s  c r e d i b i l i t y  ~ u t  n o t  a d m i s s i -
b i l i t y .  S e e  S t a t e  v .  B r o w n ,  s u p r a ,  3 3 7  
N . W . 2 d  a t  1 5 1 .  F e d e r a l  c o u r t s  a r e  n o t  
b o u n d  b y  s t a t e  l a w  o n  t h i s  i s s u e .  Q u e s -
t i o n s  s u c h  a s  b u r d e n  o f  p r o o f ,  p r e s u m p -
t i o n s ,  c o m p e t e n c y ,  a n d  p r i v i l e g e s  a r e  g e n -
e r a l l y  q u e s t i o n s  o f  s t a t e  l a w ,  b u t  i s s u e s  o f  
a d m i s s i b i l i t y  o f  e v i d e n c e  a r e  q u e s t i o n s  o f  
f e d e r a l  l a w .  W a r n e r  v .  T r a n s a m e r i c a  I n -
s u r a n c e  C o . ,  7 3 9  F . 2 d  1 3 4 7 ,  1 3 5 1  n .  6  ( 8 t h  
C i r . 1 9 8 4 ) ;  S t u r m  v .  C l a r k  E q u i p m e n t  C o . ,  
5 4 7  F . S u p p .  1 4 4 ,  1 4 5  ( W . D . M o . 1 9 8 2 ) ,  a f f ' d ,  
7 3 2  F . 2 d  1 6 1  ( 8 t h  C i r . 1 9 8 4 ) .  Q u i t e  s i m p l y ,  
w e  d o  n o t  v i e w  t h i s  i s s u e  a s  a  c o m p e t e n c y  
q u e s t i o n  b u t  a s  a n  e v i d e n t i a r y  p r o b l e m  
w i t h i n  t h e  c o n t r o l  o f  t h e  d i s t r i c t  c o u r t  a n d  
g o v e r n e d  b y  f e d e r a l  l a w .  S e e  U n i t e d  
S t a t e s  v .  V a l d e z ,  s u p r a ,  7 2 2  F . 2 d  a t  1 2 0 1 .  
G M  u r g e s  t h i s  c o u r t  t o  f o l l o w  t h e  F r y e  
a p p r o a c h  a n d  i n  e s s e n c e  e s t a b l i s h  a  p e r  s e  
1 3 .  A  s i m i l a r  a p p r o a c h  w a s  a d o p t e d  b y  t h e  C o u r t  
o f  A p p e a l s  o f  A l a s k a .  S t a t e  v .  C o n t r e r a s ,  6 7 4  
i n a d m i s s i b i l i t y  r u l e  o r  t o  a d o p t  t h e  " p r o c e -
d u r a l  s a f e g u a r d "  a p p r o a c h .  P l a i n t i f f s ,  o n  
t h e  o t h e r  h a n d ,  a d v o c a t e  t h e  c r e d i b i l i t y  a p -
p r o a c h  w h i c h  i s ,  f o r  a l l  p r a c t i c a l  p u r p o s e s ,  
a  p e r  s e  r u l e  o f  a d m i s s i b i l i t y  o f  s u c h  e v i -
d e n c e .  W e  a r e  r e l u c t a n t  t o - e s t a b l i s h  a  p e r  
s e  r u l e  o f  i n a d m i s s i b i l i t y  o r  a d m i s s i b i l i t y  
a n d  w e  d e c l i n e  t o  d o  s o .  
A  p e r  s e  r u l e  w o u l d  r e m o v e  t h e  q u e s t i o n  
f r o m  t h e  d i s c r e t i o n a r y  r e a l m  o f  t h e  d i s t r i c t  
c o u r t .  I f  w e  w e r e  t o  e s t a b l i s h  a  p e r  s e  r u l e  
o f  i n a d m i s s i b i l i t y ,  r e l e v a n t ,  r e l i a b l e  t e s t i -
m o n y  w o u l d  i n  s o m e  i n s t a n c e s  b e  a u t o m a t i -
c a l l y  d i s a l l o w e d  a n d  w o u l d  h a m p e r  t h e  
t r u t h f i n d i n g  f u n c t i o n  o f  o u r  s y s t e m .  A  
r u l e  o f  p e r  s e  i n a d m i s s i b i l i t y  i s  i m p e r m i s s i -
b l y  b r o a d  a n d  m a y  r e s u l t  i n  t h e  e x c l u s i o n  
o f  v a l u a b l e  a n d  a c c u r a t e  e v i d e n c e  i n  s o m e  
c a s e s .  S e e  S t a t e  v .  H u r d ,  s u p r a ,  4 3 2  A . 2 d  
a t  9 4 ;  S t a t e  v .  B e a c h u m ,  s u p r a ,  6 4 3  P . 2 d  
a t  2 5 2 .  O n  t h e  o t h e r  h a n d ,  i f  w e  a d o p t  a  
p e r  s e  r u l e  o f  a d m i s s i b i l i t y ,  i n  s o m e  c i r c u m -
s t a n c e s ,  e v i d e n c e  t h a t  w a s  u n r e l i a b l e  b e -
c a u s e  o f  t h e  m e t h o d s  u s e d  i n  h y p n o s i s  a n d  
p r e j u d i c i a l  b e c a u s e  t h e  j u r y  m a y  b e  o v e r l y  
i n f l u e n c e d  b y  t e s t i m o n y  o b t a i n e d  f r o m  h y p -
n o t i c  r e c a l l  w o u l d  b e  a d m i t t e d  a n d  t h a t  t o o  
w o u l d  h a v e  a n  u n d e s i r a b l e  e f f e c t  o n  o u r  
j u d i c i a l  s y s t e m .  S t a t e  v .  I w a k i r i ,  1 0 6  I d a -
h o  6 1 8 ,  6 8 2  P . 2 d  5 7 1 ,  5 7 7  ( 1 9 8 4 ) .  A  p e r  s e  
r u l e  o f  a d m i s s i b i l i t y  d o e s  n o t  c u r e  t h e  r i s k s  
o f  u n d u e  p r e j u d i c e  a n d  j u r y  c o n f u s i o n .  A c -
c o r d i n g l y ,  w e  a d o p t  a  f l e x i b l e  r u l e  o n  t h e  
a d m i s s i b i l i t y  o f  h y p n o t i c a l l y  e n h a n c e d  t e s t i -
m o n y  t h a t  e n a b l e s  t h e  d i s t r i c t  c o u r t  t o  d e -
t e r m i n e  t h e  q u e s t i o n  o n  a  c a s e - b y - c a s e  b a -
s i s .  W e  a r e  s a t i s f i e d  t h a t ,  i f  t h e  h y p n o s i s  
s e s s i o n  i s  p r o p e r l y  c o n d u c t e d  i n  a p p r o p r i -
a t e  c a s e s ,  t h e  h y p n o t i c a l l y  e n h a n c e d  t e s t i -
m o n y  d o e s  n o t  r u n  a f o u l  o f  t h e  F r y e  t e s t  t o  
t h e  e x t e n t  i t  i s  a p p l i c a b l e .  
[ 6 ]  W e  a d o p t  a  r u l e  w h i c h  r e q u i r e s  t h e  
d i s t r i c t  c o u r t ,  i n  c a s e s  w h e r e  h y p n o s i s  h a s  
b e e n  u s e d ,  t o  c o n d u c t  p r e t r i a l  h e a r i n g s  o n  
t h e  p r o c e d u r e s  u s e d  d u r i n g  t h e  h y p n o t i c  
s e s s i o n  i n  q u e s t i o n  a n d  a s s e s s  t h e  e f f e c t  o f  
h y p n o s i s  u p o n  t h e  r e l i a b i l i t y  o f  t h e  t e s t i m o -
n y  b e f o r e  m a k i n g  a  d e c i s i o n  o n  a d m i s s i b i l i -
P . 2 d  7 9 2  ( A l a s k a  A p p .  I  9 8 3 ) .  
, r  t o  a d o p t  t h e  " p r o c e -
p r o a c h .  P l a i n t i f f s ,  o n  
c a t e  t h e  c r e d i b i l i t y  a p -
a l l  p r a c t i c a l  p u r p o s e s ,  
1 i s s i b i l i t y  o f  s u c h  e v i -
t a n t  t o  e s t a b l i s h  a  p e r  
b i l i t y  o r  a d m i s s i b i l i t y  
s o .  
l  r e m o v e  t h e  q u e s t i o n  
r '  r e a l m  o f  t h e  d i s t r i c t  
e s t a b l i s h  a  p e r  s e  r u l e  
l e v a n t ,  r e l i a b l e  t e s t i -
n s t a n c e s  b e  a u t o m a t i -
w o u l d  h a m p e r  t h e  
o f  o u r  s y s t e m .  A  
s i b i l i t y  i s  i m p e r m i s s i -
:s u l t  i n  t h e  e x c l u s i o n  
a t e  e v i d e n c e  i n  s o m e  
1 , t r d ,  s u p r a ,  4 3 2  A . 2 d  
1 , t m ,  s u p r a ,  6 4 3  P . 2 d  
h a n d ,  i f  w e  a d o p t  a  
i l i t y ,  i n  s o m e  c i r c u m -
w a s  u n r e l i a b l e  b e -
1 s e d  i n  h y p n o s i s  a n d  
j u r y  m a y  b e  o v e r l y  
f  o b t a i n e d  f r o m  h y p -
: l m i t t e d  a n d  t h a t  t o o  
r a b l e  e f f e c t  o n  o u r  
v .  l w a k i r i ,  1 0 6  l d a -
7 7  ( 1 9 8 4 ) .  A  p e r  s e  
i s  n o t  c u r e  t h e  r i s k s  
j u r y  c o n f u s i o n .  A c -
f l e x i b l e  r u l e  o n  t h e  
: a l l y  e n h a n c e d  t e s t i -
d i s t r i c t  c o u r t  t o  d e -
1  a  c a s e - b y - c a s e  b a -
1 a t ,  i f  t h e  h y p n o s i s  
: l u c t e d  i n  a p p r o p r i -
L l l y  e n h a n c e d  t e s t i -
o f  t h e  F r y e  t e s t  t o  
e .  
w h i c h  r e q u i r e s  t h e  
•h e r e  h y p n o s i s  h a s  
: e t r i a l  h e a r i n g s  o n  
r i n g  t h e  h y p n o t i c  
s s e s s  t h e  e f f e c t  o f  
l i t y  o f  t h e  t e s t i m o -
. i o n  o n  a d m i s s i b i l i -
S P R Y N C Z Y N A T Y K  v .  G E N E R A L  M O T O R S  C O R P .  
1 1 2 3  
C i t e  a s  7 7 1  F . 2 d  1 1 1 2  ( 1 9 8 5 )  
t y .  T h e  p r o p o n e n t  o f  t h e  h y p n o t i c a l l y  e n - a n d  c o n f a b u l a t i o n ,  b u t  a l s o  a l l o w  f o r  t h e  
h a n c e d  t e s t i m o n y  b e a r s  t h e  b u r d e n  o f  i n c l u s i o n  o f  r e l i a b l e  r e f r e s h e d  m e m o r y  
p r o o f  d u r i n g  t h i s  p r o c e e d i n g .  I n  a d d i t i o n ,  w h i c h  h y p n o s i s  c a n  a t  t i m e s  u n d e r  c e r t a i n  
w e  a d o p t  a  v e r s i o n  o f  t h e  H u r d  s a f e - c i r c u m s t a n c e s  p r o d u < r  I n  s u m ,  w e  h o l d  
g u a r d s  
1
~  t o  t h e  e x t e n t  t h a t  t h e  d i s t r i c t  t h a t  t h e  d i s t r i c t  c o u r t  s h o u l d ,  b e f o r e  t r i a l ,  
c o u r t  s h o u l d  c o n s i d e r  w h e t h e r  a n d  t o  w h a t  s c r u t i n i z e  t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  
d e g r e e  t h e  s a f e g u a r d s  w e r e  f o l l o w e d  w h e n  t h e  h y p n o s i s  s e s s i o n ,  c o n s i d e r  w h e t h e r  t h e  
m a k i n g  i t s  d e t e r m i n a t i o n  t h a t  t h e  h y p n o t i - s a f e g u a r d s  w e  h a v e  a p p r o v e d  w e r e  f o l -
c a l l y  e n h a n c e d  t e s t i m o n y  i s  s u f f i c i e n t l y  r e - l o w e d  a n d  d e t e r m i n e  i n  l i g h t  o f  a l l  t h e  
l i a b l e .
1 5  
O t h e r  f a c t o r s  t h e  d i s t r i c t  c o u r t  c i r c u m s t a n c e s  i f  t h e  p r o p o s e d  h y p n o t i c a l l y  
s h o u l d  t a k e  i n t o  a c c o u n t  a r e  t h e  a p p r o p r i - e n h a n c e d  t e s t i m o n y  i s  s u f f i c i e n t l y  r e l i a b l e  
a t e n e s s  o f  u s i n g  h y p n o s i s  f o r  t h e  k i n d  o f  a n d  n o t  o v e r l y  p r e j u d i c i a l  t o  b e  a d m i t t e d .  
m e m o r y  l o s s  i n v o l v e d ,  a n d  w h e t h e r  t h e r e  i s  
a n y  e v i d e n c e  t o  c o r r o b o r a t e  t h e  h y p n o t i c a l -
l y  e n h a n c e d  t e s t i m o n y .  T h e  d i s t r i c t  c o u r t  
m u s t  t h e n  d e t e r m i n e  w h e t h e r  i n  v i e w  o f  a l l  
t h e  c i r c u m s t a n c e s ,  t h e  p r o p o s e d  t e s t i m o n y  
i s  s u f f i c i e n t l y  r e l i a b l e  a n d  w h e t h e r  i t s  p r o -
b a t i v e  v a l u e  o u t w e i g h s  i t s  p r e j u d i c i a l  e f -
f e c t ,  i f  a n y ,  t o  w a r r a n t  a d m i s s i o n .  U l t i -
m a t e l y  t h e  d i s t r i c t  c o u r t  m u s t  d e c i d e  
w h e t h e r  t h e  r i s k  t h a t  t h e  t e s t i m o n y  r e -
f l e c t s  a  d i s t o r t e d  m e m o r y  i s  s o  g r e a t  t h a t  
t h e  p ; o b a t i v e  v a l u e  o f  t h e  t e s t i m o n y  i s  
d e s t r o y e d .  
B y  o u r  r u l i n g  t o d a y  w e  p l a c e  t h i s  h y p n o -
s i s  e v i d e n t i a r y  p r o b l e m  d i r e c t l y  w i t h i n  t h e  
c o n t r o l  o f  t h e  d i s t r i c t  c o u r t .  W e  t h i n k  t h e  
b e t t e r  a p p r o a c h  i s  f o r  t h e  d i s t r i c t  c o u r t  a n d  
n o t  t h e  j u r y  t o  m a k e  t h e  p r e l i m i n a r y  d e t e r -
m i n a t i o n  o f  a d m i s s i b i l i t y  a s  i s  t h e  c a s e  w i t h  
o t h e r  e v i d e n t i a r y  q u e s t i o n s .  S e e  F E D . R .  
E V I D .  1 0 4 ( a ) .  I t  i s  o u r  h o p e  t h a t  t h i s  
c a s e - b y - c a s e  m e t h o d  o f  d e t e r m i n i n g  t h e  a d -
m i s s i b i l i t y  o f  h y p n o t i c a l l y  e n h a n c e d  t e s t i -
m o n y  w i l l  g u a r d  a g a i n s t  t h e  p r o b l e m s  o f  
h y p n o s i s ,  e s p e c i a l l y  u n d u e  s u g g e s t i v e n e s s  
1 4 .  ( 1 )  T h e  h y p n o t i c  s e s s i o n  s h o u l d  b e  c o n d u c t -
e d  b y  a n  i m p a r t i a l  l i c e n s e d  p s y c h i a t r i s t  o r  p s y -
c h o l o g i s t  t r a i n e d  i n  t h e  u s e  o f  h y p n o s i s  a n d  t h u s  
a w a r e  o f  i t s  p o s s i b l e  e f f e c t s  o n  m e m o r y  s o  a s  t o  
a i d  i n  t h e  p r e v e n t i o n  o f  i m p r o p e r  s u g g e s t i o n s  
a n d  c o n f a b u l a t i o n .  A p p o i n t m e n t  o f  t h e  p s y c h i -
a t r i s t  o r  p s y c h o l o g i s t  s h o u l d  f i r s t  b e  a p p r o v e d  
b y  t h e  t r i a l  c o u r t .  ( S i n c e  t h i s  w o u l d  b e  i m p o s s i -
b l e  i n  t h i s  c a s e  t h e  t r i a l  c o u r t  s h o u l d  n o t  g i v e  
c o n t r o l l i n g  w e i g h t  t o  t h e  f a i l u r e  t o  s e c u r e  c o u r t  
a p p r o v a l  i n  t h e  r e t r i a l  o f  t h i s  m a t t e r . )  ( 2 )  I n f o r -
m a t i o n  g i v e n  t o  t h e  h y p n o t i s t  b y  e i t h e r  p a r t y  
c o n c e r n i n g  t h e  c a s e  s h o u l d  b e  n o t e d ,  p r e f e r a b l y  
i n  w r i t t e n  f o r m ,  s o  t h a t  t h e  e x t e n t  o f  i n f o r m a -
t i o n  t h e  s u b j e c t  r e c e i v e d  f r o m  t h e  h y p n o t i s t  m a y  
b e  d e t e r m i n e d .  ( 3 )  B e f o r e  h y p n o s i s ,  t h e  h y p n o -
t i s t  s h o u l d  o b t a i n  a  d e t a i l e d  d e s c r i p t i o n  o f  t h e  
f a c t s  f r o m  t h e  s u b j ' e c t ,  a v o i d i n g  a d d i n g  n e w  
U p o n  r e t r i a l  o f  t h i s  c a s e ,  t h e  d i s t r i c t  
c o u r t  s h o u l d  d e t e r m i n e  b e f o r e  t r i a l  t h e  a d -
m i s s i b i l i t y  o f  R o d n e y ' s  h y p n o t i c a l l y  e n -
h a n c e d  t e s t i m o n y  u s i n g  t h e  a p p r o a c h  s e t  
f o r t h  i n  o u r  d i s c u s s i o n .  I n  t h e  e v e n t  t h e  
d i s t r i c t  c o u r t  f i n d s  t h a t  a s  a  r e s u l t  o f  t h e  
h y p n o t i c  s e s s i o n  R o d n e y ' s  t e s t i m o n y  o n  t h e  
a p p l i c a t i o n  o f  t h e  b r a k e s  h a s  b e e n  t a i n t e d ,  
b y  s u g g e s t i o n  o r  c o n f a b u l a t i o n ,  a n d  i s  
u n r e l i a b l e ,  R o d n e y  w i l l  n o t  b e  p e r m i t t e d  t o  
t e s t i f y  a s  t o  t h a t  m a t t e r  b a s e d  u p o n  h i s  
p o s t - h y p n o s i s  r e c o l l e c t i o n .  H o w e v e r ,  
w h e r e  i t  i s  r l e a r  t h a t  o t h e r  p a r t s  o f  h i s  
m e m o r y  o f  t h e  e v e n t s  o f  t h e  a c c i d e n t  w e r e  
p r e s e n t  b e f o r e  h y p n o s i s ,  a n d  r e m a i n  u n c o n -
t a m i n a t e d  b y  h y p n o s i s ,  t h e  c o u r t  c a n  d e t e r -
m i n e  t h a t  R o d n e y  m a y  t e s t i f y  a s  t o  t h o s e  
e v e n t s .  S e e  S t a t e  v .  S e a g e r ,  3 4 1  N . W . 2 d  
4 2 0  ( I o w a  1 9 8 3 ) .  
I n  t h e  e v e n t  t h a t  t h e  t r i a l  c o u r t  f i n d s  
t h a t  R o d n e y ' s  p o s t - h y p n o s i s  t e s t i m o n y  i s  
r e l i a b l e  a n d  t h a t  i t s  p r o b a t i v e  v a l u e  o u t -
w e i g h s  i t s  p r e j u d i c i a l  e f f e c t ,  R o d n e y  w i l l  b e  
p e r m i t t e d  t o  t e s t i f y  t o  h i s  p r e s e n t  r e c o l l e c -
e l e m e n t s  t o  t h e  s u b j e c t ' s  d e s c r i p t i o n .  ( 4 )  T h e  
s e s s i o n  s h o u l d  b e  r e c o r d e d  s o  a  p e r m a n e n t  
r e c o r d  i s  a v a i l a b l e  t o  e n s u r e  a g a i n s t  s u g g e s t i v e  
p r o c e d u r e s .  V i d e o t a p e  i s  a  p r e f e r a b l e  m e t h o d  
o f  r e c o r d a t i o n .  ( 5 )  P r e f e r a b l y ,  o n l y  t h e  h y p n o -
t i s t  a n d  s u b j e c t  s h o u l d  b e  p r e s e n t  d u r i n g  a n y  
p h a s e  o f  t h e  h y p n o t i c  s e s s i o n ,  b u t  o t h e r  p e r s o n s  
s h o u l d  b e  a l l o w e d  t o  a t t e n d  i f  t h e i r  a t t e n d a n c e  
c a n  b e  s h o w n  t o  b e  e s s e n t i a l  a n d  s t e p s  a r e  t a k e n  
t o  p r e v e n t  t h e i r  i n f l u e n c i n g  t h e  r e s u l t s  o f  t h e  
s e s s i o n .  
1 5 .  I n  a d o p t i n g  t h i s  a p p r o a c h  w e  d o  n o t  h o l d  
t h a t  i f  t h e  s a f e g u a r d s  w e r e  f o l l o w e d  t h e  t e s t i m o -
n y  i s  a l w a y s  a d m i s s i b l e ,  n o r  d o  w e  i n t e r p r e t  t h e  
r u l e  t o  m e a n  t h a t  i f  s o m e  o f  t h e  s a f e g u a r d s  w e r e  
n o t  f o l l o w e d  t h e  t e s t i m o n y  i s  n e v e r  a d m i s s i b l e .  
1 1 2 4  
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t i o n  w i t h o u t  r e f e r e n c e  t o  t h e  f a c t  o f  h y p n o -
s i s .  P l a i n t i f f s  w i l l  n o t  p r e s e n t  e v i d e n c e  o f  
h i s  h y p n o s i s  i n  t h e i r  d i r e c t  c a s e - i n - c h i e f .  I f  
G M  w i s h e s  t o  i m p e a c h  R o d n e y ' s  t e s t i m o n y  
b e c a u s e  h e  w a s  h y p n o t i z e d ,  i t  m a y  c r o s s -
e x a m i n e  c o n c e r n i n g  t h e  h y p n o s i s  a n d  b o t h  
p a r t i e s  m a y  t h e n  b r i n g  i n  e x p e r t s  t o  t e s t i f y  
t o  t h e  p r o b l e m s  a n d  b e n e f i t s  o f  h y p n o s i s  a s  
r e b u t t a l  t o  t h e  o t h e r  p a r t y ' s  a s s e r t i o n s .  
T h e n  a n d  o n l y  t h e n  w o u l d  t h e  v i d e o t a p e s  o f  
t h e  a c t u a l  h y p n o s i s  s e s s i o n  b e  c o n s i d e r e d  
f o r  p o s s i b l e  a d m i s s i o n ,  s u b j e c t  t o  t h e  d i s -
t r i c t  c o u r t ' s  R u l e  4 0 3  b a l a n c i n g  t e s t  a n d  i f  
d e e m e d  m o r e  p r o b a t i v e  t h a n  p r e j u d i c i a l ,  
s u b j e c t  t o  a  l i m i t i n g  i n s t r u c t i o n  a s  d i s -
c u s s e d  i n  P a r t  I  s u p r a .  
I I I .  E x c l u s i o n  o f  V i d e o t a p e s ,  P h o t o -
g r a p h s ,  a n d  S u m m a r i e s  o f  P o s t -
c r a s h  T e s t s  
G M  a l s o  a r g u e s  t h a t  t h e  d i s t r i c t  c o u r t  
a b u s e d  i t s  d i s c r e t i o n  w h e n  i t  e x c l u d e d  v i -
d e o t a p e s ,  p i c t u r e s  a n d  s u m m a r i e s  o f  t h e  
t e s t s  i t  p e r f o r m e d  o n  t h e  a c c i d e n t  c a r  i n  
1 9 8 3 .  T h e  c o u r t  p e r m i t t e d  G M ' s  w i t n e s s e s  
N e w s o c k  a n d  M c C a r t h y  t o  t a l k  a b o u t  t h e  
t e s t s ,  b u t  t h e  c o u r t  e x c l u d e d  v i d e o t a p e s ,  
p h o t o g r a p h s  a n d  s u m m a r i e s  b e c a u s e  t h e y  
w o u l d  n o t  h a v e  b e e n  p a r t i c u l a r l y  h e l p f u l ,  
w o u l d  h a v e  b e e n  c u m u l a t i v e ,  a n d  p o s s i b l y  
p r e j u d i c i a l .  
I V .  I n s t r u c t i o n s  o n  
F a u l t  
C o r n p a r a u , .  
G M  a l s o  c o n t e n d s  t h a t  t h e  d i s t r i c t  c o l l l t '  
c o m m i t t e d  r e v e r s i b l e  _ e r r o r  w h e n  i t  f a i l e d  t o  
i n s t r u c t  o n  c o m p a r a t i v e  f a u l t  o n  e i t h e r  U . .  
s t r i c t  l i a b i l i t y  o r  n e g l i g e n c e  c o u n t s .  S i n e t  
t h i s  c a s e  w a s  t r i e d  ) h e  S u p r e m e  C o u r t  o f  
N o r t h  D a k o t a  h a s  d e c i d e d  a t  l e a s t  f o 1 1 r  
c a s e s  w h i c h  h a v e  s o m e  b e a r i n g  o n  t . b i a  
i s s u e .  S e e  M a u c h  v .  M a n u f a c t u r e r s  S a l . ,  
&  S e r v i c e ,  I n c . ,  3 4 5  N . W . 2 d  3 3 8  ( N  
1 9 8 4 ) ;  D a y  v .  G e n e r a l  M o t o r s  C o r p . ,  
N . W . 2 d  3 4 9  ( N . D . 1 9 8 4 ) ;  A n d e r s e n  
T e a m s t e r s  L o c a l  1 1 6  B u i l d i n g  C l u b ,  l i  
3 4 7  N . W . 2 d  3 0 9  ( N . D . 1 9 8 4 ) ;  a n d  K a u ,  
v .  M e d i t e c ,  I n c . ,  3 5 3  N . W . 2 d  2 9 7  
1 9 8 4 ) .  B e c a u s e  o f  t h e s e  n e \ \ ' .  c a s e s  a n d  
d e c i s i o n  t o  r e m a n d  f o r  a  n e w  t r i a l  o n  
g r o u n d s ,  w e  n e e d  n o t  d e c i d e  w h e  
w a s  e r r o r  f o r  t h e  d i s t r i c t  c o u r t  t o  r e f 1  
i n s t r u c t  o n  c o m p a r a t i v e  f a u l t .  H o ·  
u p o n  r e t r i a l ,  t h e  d i s t r i c t  c o u r t  i s  
r e c o n s i d e r  i t s  p r e v i o u s  d e c i s i o n  i n  l i p t  
t h e  a b o v e  c a s e s .  
V .  S u f f i c i e n c y  o f  t h e  E v i d e n c e  
A s  a  f i n a l  a s s i g n m e n t  o f  e r r o r  G  
s e r t s  t h a t  t h e r e  w a s  n o t  s u b s t a n t i a l  
d e n c e  t o  s u p p o r t  t h e  v e r d i c t .
1 6  
G ) (  ·  
t a i n s  t h a t  p l a i n t i f f s '  t h e o r y  o f  t h e  
i s  a  c o l l e c t i o n  o f  f a l s e  p r e m i s e s  
w i t h  t h e  p h y s i c a l  f a c t s  a n d  t h a t  
d e n t  c o u l d  n o t  h a v e  o c c u r r e d  t h e  
t i f f s  c o n t e n d  w h e t h e r  o r  n o t  
p l i e d  t h e  b r a k e s .  T h u s  f o r  p u  
d i s c u s s i o n  o f  t h i s  i s s u e  G M ' s  a  
v e r d i c t  i s  t w o - f o l d .  F i r s t ,  G M  
t h a t  w i t h o u t  R o d n e y ' s  t e s t i m o n y  
a p p l i e d  t h e  b r a k e s ,  t h e r e  w a s  i n , :  
e v i d e n c e  t o  s u p p o r t  p l a i n t i f f s '  
r e a r  b r a k e  d e s i g n  d e f e c t  c a u a e d  
d e n t .  S e c o n d ,  G M  a r g u e s  t h a t  
( 7 ,  8 )  T h e  a d m i s s i b i l i t y  o f  e v i d e n c e  o f  
e x p e r i m e n t a l  t e s t s  r e s t s  l a r g e l y  i n  t h e  d i s -
c r e t i o n  o f  t h e  t r i a l  j u d g e  a n d  h i s  d e c i s i o n  
w i l l  n o t  b e  o v e r t u r n e d  a b s e n t  a  c l e a r  s h o w -
i n g  o f  a n  a b u s e  o f  d i s c r e t i o n .  H a l e  _v .  
F i r e s t o n e  T i r e  &  R u b b e r  C o . ,  s u p r a ,  7 5 6  
F . 2 d  a t  1 3 3 3 ;  R a n d a l l  v .  W a r n a c o ,  I n c . ,  
6 7 7  F . 2 d  1 2 2 6 ,  1 2 3 3  ( 8 t h  C i r . 1 9 8 2 ) .  W e  
h a v e  r e a d  t h e  t e s t i m o n y  o f  G M ' s  e x p e r t s  
w h o  f u l l y  d e s c r i b e d  t h e  t e s t s  a n d  r e s u l t s  
a n d  f i n d  t h a t  t h e  t a p e s ,  p h o t o g r a p h s  a n d  
s u m m a r i e s  w o u l d ,  i n d e e d ,  h a v e  b e e n  c u m u -
l a t i v e .  W e  f i n d  n o  a b u s e  o f  d i s c r e t i o n  i n  
t h e  d i s t r i c t  c o u r t ' s  d e c i s i o n  t o  e x c l u d e  t h i s  
s e r i e s  o f  c u m u l a t i v e  e v i d e n c e  u n d e r  t h o s e  
c i r c u m s t a n c e s .  S e e  B o r o u g h  v .  D u l u t h ,  
M i s s a b e  &  I r o n  R a n g e  R a i l w a y  C o . ,  7 6 2  
F . 2 d  6 6 ,  7 0  ( 8 t h  C i r . 1 9 8 5 ) .  
R o d n e y ' s  t e s t i m o n y  t h a t  h e  
b r a k e s ,  t h e r e  w a s  i n s u f f i c i e n t  
s u p p o r t  p l a i n t i f f s '  t h e o r y  t h a t  a  
1 6 .  W e  c o n s t r u e  G M ' s  a r g u m e n t  t o  b e  t h a t  t h e  
d i s t r i c t  c o u r t  e r r e d  i n  d e n y i n g  i t s  m o t i o n s  f o r  
d e s i g n  d e f e c t  c a u s e d  t h e  a c c i d ,  
I n  v i e w  o f  o u r  d e c i s i o n  t o  
v i d e o t a p e  i s s u e  a n d  t o  l e a v e  t c >  
d i r e c t e d  v e r d i c t  a n d  j u d g m e n t  
t h e  v e r d i c t  o r  n e w  t r i a l .  
S E R I E S  
:r u c t i o n s  o n  
I t  
c o n t e n d s  t h a t  t h e  d i s t r i c t  
•e v e r s i b l e  e r r o r  w h e n  i t  f a i l e d  
c o m p a r a t i v e  f a u l t  o n  e i t h e ~  
: y  o r  n e g l i g e n c e  c o u n t s .  S  
! l S  t r i e d  t h e  S u p r e m e  C o u r t  
> t a  h a s  d e c i d e d  a t  l e a s t  
1  h a v e  s o m e  b e a r i n g  -0 1 1  
' d a u c h  v .  M a n u f a c t u r e r s  
I n c . ,  3 4 5  N . W . 2 d  3 3 8  
v .  G e n e r a l  M o t o r s  C o r p . ,  
➔ ( N . D . 1 9 8 4 ) ;  A n d ,  
,o c a l  1 1 6  B u i l d i n g  C l u b ,  
~ 0 9  ( N . D . 1 9 8 4 ) ;  a n d  K a  
I n c . ,  3 5 3  N . W . 2 d  2 9 7  
1 s e  o f  t h e s e  n e w  c a s e s  
i m a n d  f o r  a  n e w  t r i a l  O D  
n e e d  n o t  d e c i d e  l f .  
·  t h e  d i s t r i c t  c o u r t  t , 9  
: o m p a r a t i v e  f a u l t .  .  H 1  
t h e  d i s t r i c t  c o u r t  i i  
.  p r e v i o u s  d e c i s i o n  i n  
.e s .  
S P R Y N C Z Y N A T Y K  v .  G E N E R A L  M O T O R S  C O R P .  
1 1 2 5  
C i t e  a s  7 7 1  F . 2 d  I  1 1 2  ( 1 9 8 5 )  
c o u r t ,  u p o n  r e t r i a l ,  t h e  q u e s t i o n  o f  w h e t h e r  
} t o d n e y ' s  h y p n o t i c a l l y  e n h a n c e d  t e s t i m o n y  
i i  a d m i s s i b l e ,  w e  n e e d  n o t  d e t e r m i n e  · t h e  
h Y J > O t h e t i c a l  q u e s t i o n  o f  w h e t h e r  t h e  e v i -
d e n c e ,  w i t h o u t  R o d n e y ' s  p o s t - h y p n o s i s  r e c -
o l l e c t i o n ,  i s  s u f f i c i e n t  t o  s u p p o r t  t h e  v e r -
d i c t ·  C o n s e q u e n t l y  w e  d o  n o t  a d d r e s s  
G ) f ' s  a r g u m e n t  t h a t  t h e r e  i s  n o t  s u b s t a n -
e v i d e n c e  t o  s u p p o r t  t h e  v e r d i c t  w i t h o u t  
J l O d n e y ' s  h y p n o t i c a l l y  e n h a n c e d  t e s t i m o n y .  
f o  d o  s o  w o u l d  b e  p r e m a t u r e  a n d ,  p e r h a p s ,  
e s s a r y  s p e c u l a t i o n  o n  o u r  p a r t .  
J  A s  f o r  o u r  a s s e s s m e n t  o f  t h e  e v i -
t h a t  w a s  p r e s e n t e d  t o  t h e  j u r y  i n  t h i s  
w e  h o l d  t h a t  t h e r e  w a s  s u b s t a n t i a l  
. c e  f r o m  w h i c h  t h e  j u r y  c o u l d  i n f e r  
t h e  a c c i d e n t  o c c u r r e d  i n  t h e  m a n n e r  
t e d  b y  t h e  p l a i n t i f f s .  P l a i n t i f f s '  t h e -
t h a t  R o d n e y  a p p l i e d  t h e  b r a k e s ,  
, e  r e a r  b r a k e s  l o c k e d  b e f o r e  t h e  f r o n t  
c a u s i n g  t h e  c a r  t o  s p i n  1 8 0 °  o n  t h e  
d  t h e n  r o l l  o f f  a n d  f l i p  i n t o  t h e  
T h e  f o l l o w i n g  e v i d e n c e  w a s  b e f o r e  
:  ( 1 )  V i v i a n ' s  t e s t i m o n y  t h a t  t h e  c a r  
' o r e  i t  l e f t  t h e  r o a d ;  ( 2 )  R o d n e y ' s  
;  ( 3 )  a c c i d e n t  r e c o n s t r u c t i o n i s t  
o p i n i o n  b a s e d  o n  t h e  p h y s i c a l  d a m -
c a r  t h a t  t h e  c a r  s w a p p e d  e n d s  
l e f t  t h e  r o a d  a n d  t h a t  t h e  s p i n  
a  r e s u l t  o f  a n  a p p l i c a t i o n  o f  t h e  
, c h  c a u s e d  t h e  r e a r  w h e e l s  t o  
, m e n t a r i l y ;  a n d  ( 4 )  e x p e r t  w i t -
•  o p i n i o n  b a s e d  o n  t h e  p o s i t i o n  
t h a t  t h e  r e a r  w h e e l s  o n  t h e  
. .  A d m i t t e d l y  G M  p r o f f e r e d  
c o n t r a r y ,  b u t  i n  c o n s i d e r i n g  
o f  t h i s  e v i d e n c e  w e  m u s t  
w h i c h  t h e  p l a i n t i f f s '  e v i -
p r o v e  a n d  a l l  r e a s o n a b l e  
y  d e d u c i b l e  f r o m  t h e  f a c t s  
i n  t h e  p l a i n t i f f s '  f a v o r .  
J , . , i . n e s ,  I n c .  v .  A n d e r s o n  
1 4 5 ,  F . 2 d  1 1 8 8 ,  1 1 9 2  ( 8 t h  
O z a r k  A i r  L i n e s ,  I n c .  v .  
9 ,  1 1  ( 8 t h  C i r . 1 9 6 5 ) .  
o f  r e v i e w  w e  c a n n o t  
s u p p o r t i n g  t h e  j u r y ' s  
, . . . , f f s  w a s  n o t  s u b s t a n -
V I .  P u n i t i v e  D a m a g e s  C l a i m  
( 1 0 - 1 2 ]  P l a i n t i f f s '  o n l y  i s s u e  o n  c r o s s -
a p p e a l  i s  t h e i r  c o n t e n t i o n  t h a t  t h e  t r i a l  
c o u r t  e r r e d  i n  r e f u s i n g  t o  a l l o w  a n  a m e n d -
m e n t  t o  t h e  c o m p l a i ' ! , t ,  t o  i n c l u d e  a  c l a i m  
a g a i n s t  G M  f o r  p u n i t i v e  d a m a g e s .  T h e  
d i s p o s i t i o n  o f  a  m o t i o n  t o  a m e n d  i s  w i t h i n  
t h e  s o u n d  d i s c r e t i o n  o f  t h e  d i s t r i c t  c o u r t  
a n d  t o  w a r r a n t  r e v e r s a l  t h e r e  m u s t  b e  
s o m e  a b u s e  o f  d i s c r e t i o n .  F o m a n  v .  D a -
v i s ,  3 7 1  U . S .  1 7 8 ,  1 8 2 ,  8 3  S . C t .  2 2 7 ,  9  
L . E d . 2 d  2 2 2  ( 1 9 6 2 ) .  I n  t h i s  c a s e  t h e  d i s t r i c t  
c o u r t  d e n i e d  t h e  m o t i o n  m a i n l y  b e c a u s e  i t  
w a s  u n t i m e l y  i n  t h e  s e n s e ,  w e  a s s u m e ,  t h a t  
i t  w o u l d  h a v e  b e e n  d i s r u p t i v e  t o  t h e  t r i a l  
s c h e d u l e  a n d  p o t e n t i a l l y  p r e j u d i c i a l  t o  G M .  
W e  f i n d  n o  a b u s e  o f  d i s c r e t i o n  i n  t h a t  
r u l i n g .  H o w e v e r  o n  r e t r i a l  t h e  d i s t r i c t  
c o u r t ' s  r a t i o n a l e  f o r  r e f u s i n g  t h e  a m e n d -
m e n t  i s  n o  l o n g e r  a s  s t r o n g  a  c o n s i d e r a t i o n .  
S o ,  w h i l e  w e  s e e  n o  a b u s e  o f  d i s c r e t i o n  i n  
t h e  p r e v i o u s  r u l i n g ,  w e  d i r e c t  t h e  d i s t r i c t  
c o u r t  t o  r e c o n s i d e r  t h e  a m e n d m e n t  o n  r e -
t r i a l .  " A n  a m e n d m e n t  c a n  b e  p r o p e r  a f t e r  
r e m a n d  t o  t h e  d i s t r i c t  c o u r t  e v e n  i f  t h e  
c l a i m  •  •  •  h a d  n o t  b e e n  p r e s e n t e d  t o  t h e  
d i s t r i c t  c o u r t  i n  a  t i m e l y  f a s h i o n . "  C i t y  o f  
C o l u m b i a  v .  P a u l  N  H o w a r d  C o . ,  7 0 7  
F . 2 d  3 3 8 ,  3 4 1  ( 8 t h  C i r . ) ,  c e r t .  d e n i e d ,  -
U . S .  - ,  1 0 4  S . C t .  2 3 8 ,  7 8  L . E d . 2 d  2 2 9  
( 1 9 8 3 )  ( c i t a t i o n s  o m i t t e d ) .  
C O N C L U S I O N  
W e  c o n c l u d e  t h a t  t h e  a d m i s s i o n  o f  t h e  
v i d e o t a p e s  o f  R o d n e y ' s  h y p n o s i s  s e s s i o n  
d u r i n g  p l a i n t i f f s '  c a s e - i n - c h i e f  w i t h o u t  a  
p r o p e r  c a u t i o n a r y  i n s t r u c t i o n  c o n s t i t u t e d  
p r e j u d i c i a l  e r r o r .  A c c o r d i n g l y  w e  r e v e r s e  
a n d  r e m a n d  f o r  a  n e w  t r i a l  a t  w h i c h  t i m e  
t h e  d i s t r i c t  c o u r t  i s  d i r e c t e d  t o  c o n d u c t  
p r e t r i a l  p r o c e e d i n g s  c o n s i s t e n t  w i t h  t h i s  
o p i n i o n  t o  d e t e r m i n e  t h e  a d m i s s i b i l i t y  o f  
R o d n e y ' s  h y p n o t i c a l l y  e n h a n c e d  t e s t i m o n y  
a n d  t o  c o n s i d e r  p l a i n t i f f s '  r e q u e s t  t o  a m e n d  
t h e i r  c o m p l a i n t  t o  i n c l u d e  a  c l a i m  f o r  p u n i -
t i v e  d a m a g e s .  
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T o :  1  n e  v m e r  J  u s t 1 c e  
A J u s t i c e  B r e n n a n  
W  J u s t i c e  W h i t e  
J u s t i c e  M a r s h a l l  
J u s t i c e  P o w e l l  
J u s t i c e  S t e v e n s  
J u s t i c e  O ' C o n n o r  
J u s t i c e  S c a l i a  
L .1  d ?  
F r o m :  J u s t i c e  B l a c k m u n  
C i r c u l a t e d :  J U N  1  0  1 9
8 7  
R e c i r c u l a t e d :  _ _ _ _ _ _ _ _ _  _  
1 s t  D R A F T  
S U P R E M E  C O U R T  O F  T H E  U N I T E D  S T A T E S  
N o .  8 6 - 1 3 0  
V I C K I E  L O R E N E  R O C K ,  P E T I T I O N E R  v .  A R K A N S A S  
O N  W R I T  O F  C E R T I O R A R I  T O  T H E  S U P R E M E  C O U R T  
O F  A R K A N S A S  
[ J u n e - ,  1 9 8 7 ]  
J U S T I C E  B L A C K M U N  d e l i v e r e d  t h e  o p i n i o n  o f  t h e  C o u r t .  
T h e  i s s u e  p r e s e n t e d  i n  t h i s  c a s e  i s  w h e t h e r  A r k a n s a s '  e v i -
d e n t i a r y  r u l e  p r o h i b i t i n g  t h e  a d m i s s i o n  o f  h y p n o t i c a l l y  r e -
f r e ~ y  v i o l a t e d  p e t i t i o ~ t  t o  
t e s t i f y  o n  h e r  o w n  b e h a l f  a s  a  d e f e n d a n t  i n  a  c r i m i n a l  c a s e .  
I  
P e t i t i o n e r  V i c k i e  L o r e n e  R o c k  w a s  c h a r g e d  w i t h  m a n -
s l a u g h t e r  i n  t h e  J u l y  2 ,  1 9 8 3 ,  d e a t h  o f  h e r  h u s b a n d ,  F r a n k  
R o c k .  A  d i s p u t e  h a d  b e e n  s i m m e r i n g  a b o u t  F r a n k ' s  w i s h  t o  
m o v e  f r o m  t h e  c o u p l e ' s  s m a l l  a p a r t m e n t  a d j a c e n t  t o  V i c k i e ' s  
b e a u t y  p a r l o r  t o  a  t r a i l e r  s h e  o w n e d  o u t s i d e  t o w n .  T h a t  
n i g h t  a  f i g h t  e r u p t e d  w h e n  F r a n k  r e f u s e d  t o  l e t  p e t i t i o n e r  e a t  
s o m e  p i z z a  a n d  p r e v e n t e d  h e r  f r o m  l e a v i n g  t h e  a p a r t m e n t  t o  
g e t  s o m e t h i n g  e l s e  t o  e a t .  A p p .  9 8 ,  1 0 3 - 1 0 4 .  W h e n  p o l i c e  
a r r i v e d  o n  t h e  s c e n e  t h e y  f o u n d  F r a n k  o n  t h e  f l o o r  w i t h  a  b u l -
l e t  w o u n d  i n  h i s  c h e s t .  P e t i t i o n e r  u r g e d  t h e  o f f i c e r s  t o  h e l p  
h e r  h u s b a n d ,  T r .  2 3 0 ,  a n d  c r i e d  t o  a  s e r g e a n t  w h o  t o o k  h e r  i n  
c h a r g e ,  " p l e a s e  s a v e  h i m "  a n d  " d o n ' t  l e t  h i m  d i e . "  I d . ,  a t  
2 6 8 .  T h e  p o l i c e  r e m o v e d  h e r  f r o m  t h e  b u i l d i n g  b e c a u s e  s h e  
w a s  u p s e t  a n d  b e c a u s e  s h e  i n t e r f e r e d  w i t h  t h e i r  i n v e s t i g a t i o n  
b y  h e r  r e p e a t e d  a t t e m p t s  t o  u s e  t h e  t e l e p h o n e  t o  c a l l  h e r  h u s -
b a n d ' s  p a r e n t s .  I d . ,  a t  2 6 3 - 2 6 4 ,  2 6 7 - 2 6 8 .  A c c o r d i n g  t o  t h e  
t e s t i m o n y  o f  o n e  o f  t h e  i n v e s t i g a t i n g  o f f i c e r s ,  p e t i t i o n e r  t o l d  
h i m  t h a t  " s h e  s t o o d  u p  t o  l e a v e  t h e  r o o m  a n d  [ h e r  h u s b a n d ]  
g r a b b e d  h e r  b y  t h e  t h r o a t  a n d  c h o k e d  h e r  a n d  t h r e w  h e r  
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a g a i n s t  t h e  w a l l  a n d  .  .  .  a t  t h a t  t i m e  s h e  w a l k e d  o v e r  a n d  
p i c k e d  u p  t h e  w e a p o n  a n d  p o i n t e d  i t  t o w a r d  t h e  f l o o r  a n d  h e  
h i t  h e r  a g a i n  a n d  s h e  s h o t  h i m . "  I d . ,  a t  2 8 1 .  
1  
B e c a u s e  p e t i t i o n e r  c o u l d  n o t  r e m e m b e r  t h e  p r e c i s e  d e t a i l s  
o f  t h e  s h o o t i n g ,  h e r  a t t o r n e y  s u g g e s t e d  t h a t  s h e  s u b m i t  t o  
h y p n o s i s  i n  o r d e r  t o  r e f r e s h  h e r  m e m o r y .  P e t i t i o n e r  w a s  
h y p n o t i z e d  t w i c e  b y  D o c t o r  B e t t y  B a c k ,  a  l i c e n s e d  n e u r o p s y -
c h o l o g i s t  w i t h  t r a i n i n g  i n  t h e  f i e l d  o f  h y p n o s i s .  I d . ,  a t  
9 0 1 - 9 0 3 .  D o c t o r  B a c k  i n t e r v i e w e d  p e t i t i o n e r  f o r  a n  h o u r  
p r i o r  t o  t h e  f i r s t  h y p n o s i s  s e s s i o n ,  t a k i n g  n o t e s  o n  p e t i t i o n -
e r ' s  g e n e r a l  h i s t o r y  a n d  h e r  r e c o l l e c t i o n s  o f  t h e  s h o o t i n g .  
A p p .  4 6 - 4 7 .
2  
B o t h  h y p n o s i s  s e s s i o n s  w e r e  r e c o r d e d  o n  
t a p e .  I d . ,  a t  5 3 .  P e t i t i o n e r  d i d  n o t  r e l a t e  a n y  n e w  i n f o r m a -
t i o n  d u r i n g  e i t h e r  o f  t h e  s e s s i o n s ,  i d . ,  a t  7 8 ,  8 3 ,  b u t ,  a f t e r  t h e  
h y p n o s i s ,  s h e  w a s  a b l e  t o  r e m e m b e r  t h a t  a t  t h e  t i m e  o f  t h e  
i n c i d e n t  s h e  h a d  h e r  t h u m b  o n  t h e  h a m m e r  o f  t h e  g u n ,  b u t  
h a d  n o t  h e l d  h e r  f i n g e r  o n  t h e  t r i g g e r .  S h e  a l s o  r e c a l l e d  t h a t  
' A n o t h e r  o f f i c e r  r e p o r t e d  a  s l i g h t l y  d i f f e r e n t  v e r s i o n  o f  t h e  e v e n t s :  
" S h e  s t a t e d  t h a t  s h e  h a d  t o l d  h e r  h u s b a n d  t h a t  s h e  w a s  g o i n g  t o  g o  o u t s i d e .  
H e  r e f u s e d  t o  l e t  h e r  l e a v e  a n d  g r a b b e d  h e r  b y  t h e  t h r o a t  a n d  b e g a n  c h o k -
i n g  h e r .  T h e y  s t r u g g l e d  f o r  a  m o m e n t  a n d  s h e  g r a b b e d  a  g u n .  S h e  t o l d  
h i m  t o  l e a v e  h e r  a l o n e  a n d  h e  h i t  h e r  a t  w h i c h  t i m e  t h e  g u n  w e n t  o f f .  S h e  
s t a t e d  t h a t  i t  w a s  a n  a c c i d e n t  a n d  s h e  d i d n ' t  m e a n  t o  s h o o t  h i m .  S h e  s a i d  
s h e  h a d  t o  g e t  t o  t h e  h o s p i t a l  a n d  t a l k  t o  h i m . "  T r .  3 8 8 .  
S e e  a l s o  i d . ,  a t  3 0 1 - 3 0 4 ,  3 3 7 - 3 3 8 ;  A p p .  3 - 1 0 .  
2  
D o c t o r  B a c k ' s  h a n d w r i t t e n  n o t e s  r e g a r d i n g  p e t i t i o n e r ' s  m e m o r y  o f  t h e  
d a y  o f  t h e  s h o o t i n g  r e a d  a s  f o l l o w s :  
" P t  s t a t e s  s h e  &  h u s h .  w e r e  d i s c u s s i n g  m o v i n g  o u t  t o  a  t r a i l e r  s h e  h a d  
p r e v .  o w n e d .  H e  w a s  ' s e t  o n '  m o v i n g  o u t  t o  t h e  t r a i l e r - s h e  f e l t  t h e y  
s h o u l d  d i s c u s s .  S h e  b e c [ a m e ]  u p s e t  &  w e n t  t o  a n o t h e r  r o o m  t o  l a y  d o w n .  
B r o .  c a m e  &  l e f t .  S h e  c a m e  o u t  t o  e a t  s o m e  o f  t h e  p i z z a ,  h e  w o u l d n ' t  a l l o w  
h e r  t o  h a v e  a n y .  S h e  s a i d  s h e  w o u l d  g o  o u t  a n d  g e t  [ s o m e t h i n g ]  t o  e a t  h e  
w o u l d n ' t  a l l o w  h e r - H e  p u s h e d  h e r  a g a i n s t  a  w a l l  a n  e n d  t a b l e  i n  t h e  c o r -
n e r  [  w i t h ]  a  g u n  o n  i t .  T h e y  w e r e  t h e  n i g h t  w a t c h m e n  f o r  b u s i n e s s  t h a t  s e t s  
b e h i n d  t h e m .  S h e  p i c k e d  g u n  u p  s t a t e d  s h e  d i d n ' t  w a n t  h i m  h i t t i n g  h e r  
a n y m o r e .  H e  w o u l d n ' t  l e t  h e r  o u t  d o o r ,  s l a m m e d  d o o r  &  ' g u n  w e n t  o f f  &  
h e  f e l l  &  h e  d i e d '  [ p t  l o o k e d  m i s t y  e y e d  h e r e - n e a r  t e a r s ] "  ( a d d i t i o n s  b y  
D o c t o r  B a c k ) .  A p p .  4 0 .  
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3  
t h e  g u n  h a d  d i s c h a r g e d  w h e n  h e r  h u s b a n d  g r a b b e d  h e r  a r m  
d u r i n g  t h e  s c u f f l e .  I d . ,  a t  2 9 ,  3 8 .  A s  a  r e s u l t  o f  t h e  d e t a i l s  
t h a t  p e t i t i o n e r  w a s  a b l e  t o  r e m e m b e r  a b o u t  t h e  s h o o t i n g ,  h e r  
c o u n s e l  a r r a n g e d  f o r  a  g u n  e x p e r t  t o  e x a m i n e  t h e  h a n d g u n ,  a  
s i n g l e  a c t i o n  H a w e s  . 2 2  D e p u t y  M a r s h a l .  T h a t  i n s p e c t i o n  
r e v e a l e d  t h a t  t h e  g u n  w a s  d e f e c t i v e  a n d  p r o n e  t o  f i r e ,  w h e n  
h i t  o r  d r o p p e d ,  w i t h o u t  t h e  t r i g g e r ' s  b e i n g  p u l l e d .  T r .  
6 6 2 - 6 6 3 ,  7 1 1 .  
W h e n  t h e  p r o s e c u t o r  l e a r n e d  o f  t h e  h y p n o s i s  s e s s i o n s ,  h e  
f i l e d  a  m o t i o n  t o  e x c l u d e  p e t i t i o n e r ' s  t e s t i m o n y .  T h e  t r i a l  
j u d g e  h e l d  a  p r e t r i a l  h e a r i n g  o n  t h e  m o t i o n  a n d  c o n c l u d e d  
t h a t  n o  h y p n o t i c a l l y  r e f r e s h e d  t e s t i m o n y  w o u l d  b e  a d m i t t e d .  
T h e  c o u r t  i s s u e d  a n  o r d e r  l i m i t i n g  p e t i t i o n e r ' s  t e s t i m o n y  t o  
" m a t t e r s  r e m e m b e r e d  a n d  s t a t e d  t o  t h e  e x a m i n e r  p r i o r  t o  
b e i n g  p l a c e d  u n d e r  h y p n o s i s . "  A p p .  t o  P e t .  f o r  C e r t .  x v i i .  
3  
A t  t r i a l ,  p e t i t i o n e r  i n t r o d u c e d  t e s t i m o n y  b y  t h e  g u n  e x p e r t ,  
3  
T h e  f u l l  p r e t r i a l  o r d e r  r e a d s  a s  f o l l o w s :  
" N O W  o n  t h i s  2 6 t h  d a y  o f  N o v e m b e r ,  1 9 8 4 ,  c o m e s  o n  t h e  c a p t i o n e d  m a t -
t e r  f o r  p r e - t r i a l  h e a r i n g ,  a n d  t h e  C o u r t  f i n d s :  
" l .  O n  S e p t e m b e r  2 7  a n d  2 8 ,  1 9 8 4 ,  D e f e n d a n t  w a s  p l a c e d  u n d e r  h y p n o t i c  
t r a n c e  b y  D r .  B e t t y e  B a c k ,  P h D ,  F a y e t t e v i l l e ,  A r k a n s a s ,  f o r  t h e  e x p r e s s  
p u r p o s e  o f  e n h a n c i n g  h e r  m e m o r y  o f  t h e  e v e n t s  o f  J u l y  2 ,  1 9 8 3 ,  i n v o l v i n g  
t h e  d e a t h  o f  F r a n k  R o c k .  
" 2 .  D r .  B a c k  w a s  p r o f e s s i o n a l l y  q u a l i f i e d  t o  a d m i n i s t e r  h y p n o s i s .  S h e  
w a s  o b j e c t i v e  i n  t h e  a p p l i c a t i o n  o f  t h e  t e c h n i q u e  a n d  d i d  n o t  s u g g e s t  b y  
l e a d i n g  q u e s t i o n s  t h e  r e s p o n s e s  e x p e c t e d  t o  b e  m a d e  b y  D e f e n d a n t .  S h e  
w a s  e m p l o y e d  o n  a n  i n d e p e n d e n t ,  p r o f e s s i o n a l  b a s i s .  S h e  m a d e  w r i t t e n  
n o t e s  o f  f a c t s  r e l a t e d  t o  h e r  b y  D e f e n d a n t  d u r i n g  t h e  p r e - h y p n o t i c  i n t e r -
v i e w .  S h e  d i d  e m p l o y  p o s t - h y p n o t i c  s u g g e s t i o n  w i t h  D e f e n d a n t .  N o  o n e  
e l s e  w a s  p r e s e n t  d u r i n g  a n y  p h a s e  o f  t h e  h y p n o s i s  s e s s i o n s  e x c e p t  D r .  B a c k  
a n d  D e f e n d a n t .  
" 3 .  D e f e n d a n t  c a n n o t  b e  p r e v e n t e d  b y  t h e  C o u r t  f r o m  t e s t i f y i n g  a t  h e r  
t r i a l  o n  c r i m i n a l  c h a r g e s  u n d e r  t h e  A r k a n s a s  C o n s t i t u t i o n ,  b u t  t e s t i m o n y  
o f  m a t t e r s  r e c a l l e d  b y  D e f e n d a n t  d u e  t o  h y p n o s i s  w i l l  b e  e x c l u d e d  b e c a u s e  
o f  i n h e r e n t  u n r e l i a b i l i t y  a n d  t h e  e f f e c t  o f  h y p n o s i s  i n  e l i m i n a t i n g  a n y  m e a n -
i n g f u l  c r o s s - e x a m i n a t i o n  o n  t h o s e  m a t t e r s .  D e f e n d a n t  m a y  t e s t i f y  t o  m a t -
t e r s  r e m e m b e r e d  a n d  s t a t e d  t o  t h e  e x a m i n e r  p r i o r  t o  b e i n g  p l a c e d  u n d e r  
h y p n o s i s .  T e s t i m o n y  r e s u l t i n g  f r o m  p o s t - h y p n o t i c  s u g g e s t i o n  w i l l  b e  
e x c l u d e d . "  A p p .  t o  P e t .  f o r  C e r t .  x v i i .  
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T r .  6 4 7 - 7 1 2 ,  b u t  t h e  c o u r t  l i m i t e d  p e t i t i o n e r ' s  o w n  d e s c r i p -
t i o n  o f  t h e  e v e n t s  o n  t h e  d a y  o f  t h e  s h o o t i n g  t o  a  r e i t e r a t i o n  o f  
t h e  s k e t c h y  i n f o r m a t i o n  i n  D o c t o r  B a c k ' s  n o t e s .  S e e  A p p .  
9 6 - 1 0 4 .  
4  
T h e  j u r y  c o n v i c t e d  p e t i t i o n e r  o n  t h e  m a n s l a u g h t e r  
c h a r g e  a n d  s h e  w a s  s e n t e n c e d  t o  1 0  y e a r s  i m p r i s o n m e n t  a n d  
a  $ 1 0 , 0 0 0  f i n e .  
O n  a p p e a l ,  t h e  S u p r e m e  C o u r t  o f  A r k a n s a s  r e j e c t e d  p e t i - 4  
t i o n e r ' s  c l a i m  t h a t  t h e  l i m i t a t i o n s  o n  h e r  t e s t i m o n y  v i o l a t e d  
h e r  r i g h t  t o  p r e s e n t  h e r  d e f e n s e .  T h e  c o u r t  c o n c l u d e d  t h a t  
" t h e  d a n g e r s  o f  a d m i t t i n g  t h i s  k i n d  o f  t e s t i m o n y  o u t w e i g h  
w h a t e v e r  p r o b a t i v e  v a l u e  i t  m a y  h a v e , "  a n d  d e c i d e d  t o  f o l l o w  
t h e  a p p r o a c h  o f  S t a t e s  t h a t  h a v e  h e l d  h y p n o t i c a l l y  r e f r e s h e d  
t e s t i m o n y  o f  w i t n e s s e s  i n a d m i s s i b l e  p e r  s e .  R o c k  v .  S t a t e ,  
2 8 8  A r k .  5 6 6 ,  5 7 3 ,  7 0 8  S .  W .  2 d  7 8 ,  8 1  ( 1 9 8 6 ) .  A l t h o u g h  t h e  
c o u r t  a c k n o w l e d g e d  t h a t  " a  d e f e n d a n t ' s  r i g h t  t o  t e s t i f y  i s  f u n -
d a m e n t a l , "  i d . ,  a t  5 7 8 ,  7 0 8  S .  W .  2 d ,  a t  8 4 ,  i t  r u l e d  t h a t  t h e  
e x c l u s i o n  o f  p e t i t i o n e r ' s  t e s t i m o n y  d i d  n o t  v i o l a t e  h e r  c o n -
s t i t u t i o n a l  r i g h t s .  A n y  " p r e j u d i c e  o r  d e p r i v a t i o n "  s h e  s u f -
f e r e d  " w a s  m i n i m a l  a n d  r e s u l t e d  f r o m  h e r  o w n  a c t i o n s  a n d  
n o t  b y  a n y  e r r o n e o u s  r u l i n g  o f  t h e  c o u r t . "  I d . ,  a t  5 8 0 ,  7 0 8  
S .  W .  2 d ,  a t  8 6 .  W e  g r a n t e d  c e r t i o r a r i ,  - - U .  S .  - -
' W h e n  p e t i t i o n e r  b e g a n  t o  t e s t i f y  s h e  w a s  r e p e a t e d l y  i n t e r r u p t e d  b y  
t h e  p r o s e c u t o r ,  w h o  o b j e c t e d  t h a t  h e r  s t a t e m e n t s  f e l l  o u t s i d e  t h e  s c o p e  o f  
t h e  p r e t r i a l  o r d e r .  E a c h  t i m e  s h e  a t t e m p t e d  t o  d e s c r i b e  a n  e v e n t  o n  t h e  
d a y  o f  t h e  s h o o t i n g ,  s h e  w a s  u n a b l e  t o  p r o c e e d  f o r  m o r e  t h a n  a  f e w  w o r d s  
b e f o r e  h e r  t e s t i m o n y  w a s  r u l e d  i n a d m i s s i b l e .  F o r  e x a m p l e ,  s h e  w a s  u n -
a b l e  t o  t e s t i f y  w i t h o u t  o b j e c t i o n  a b o u t  h e r  h u s b a n d ' s  a c t i v i t i e s  o n  t h e  
m o r n i n g  o f  t h e  s h o o t i n g ,  A p p .  1 1 ,  a b o u t  t h e i r  d i s c u s s i o n  a n d  d i s a g r e e m e n t  
c o n c e r n i n g  t h e  m o v e  t o  h e r  t r a i l e r ,  i d . ,  a t  1 2 ,  1 4 ,  a b o u t  h e r  h u s b a n d ' s  a n d  
h i s  b r o t h e r ' s  r e p l a c i n g  t h e  s h o c k  a b s o r b e r s  o n  a  v a n ,  i d . ,  a t  1 6 ,  a n d  a b o u t  
h e r  b r o t h e r - i n - l a w ' s  r e t u r n  t o  e a t  p i z z a ,  i d . ,  a t  1 9 - 2 0 .  S h e  t h e n  m a d e  a  
p r o f f e r ,  o u t s i d e  t h e  h e a r i n g  o f  t h e  j u r y ,  o f  t e s t i m o n y  a b o u t  t h e  f i g h t  i n  a n  
a t t e m p t  t o  s h o w  t h a t  s h e  c o u l d  a d h e r e  t o  t h e  c o u r t ' s  o r d e r .  T h e  p r o s e c u -
t i o n  o b j e c t e d  t o  e v e r y  d e t a i l  n o t  e x p r e s s l y  d e s c r i b e d  i n  D o c t o r  B a c k ' s  n o t e s  
o r  i n  t h e  t e s t i m o n y  t h e  d o c t o r  g a v e  a t  t h e  p r e t r i a l  h e a r i n g .  I d . ,  a t  3 2 - 3 5 .  
T h e  c o u r t  a g r e e d  w i t h  t h e  p r o s e c u t o r ' s  s t a t e m e n t  t h a t  " n i n e t y - n i n e  p e r -
c e n t  o f  e v e r y t h i n g  [ p e t i t i o n e r ]  t e s t i f i e d  t o  i n  t h e  p r o f f e r "  w a s  i n a d m i s s i b l e .  
I d . ,  a t  3 5 .  
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( 1 9 8 6 ) ,  t o  c o n s i d e r  t h e  c o n s t i t u t i o n a l i t y  o f  A r k a n s a s '  p e r  s e  
r u l e  e x c l u d i n g  a  c r i m i n a l  d e f e n d a n t ' s  h y p n o t i c a l l y  r e f r e s h e d  
t e s t i m o n y .  
I I  
P e t i t i o n e r ' s  c l a i m  t h a t  h e r  t e s t i m o n y  w a s  i m p e r m i s s i b l y  e x -
c l u d e d  i s  b o t t o m e d  o n  h e r  c o n s t i t u t i o n a l  r i g h t  t o  t e s t i f y  i n  h e r  
o w n  d e f e n s e .  A t  t h i s  p o i n t  i n  t h e  d e v e l o p m e n t  o f  o u r  a d v e r -
s a r y  s y s t e m ,  i t  c a n n o t  b e  d o u b t e d  t h a t  a  d e f e n d a n t  i n  a  c r i m i -
n a l  c a s e  h a s  t h e  r i g h t  t o  t a k e  t h e  w i t n e s s  s t a n d  a n d  t o  t e s t i f y  
i n  h i s  o r  h e r  o w n  d e f e n s e .  T h i s ,  o f  c o u r s e ,  i s  a  c h a n g e  f r o m  
t h e  h i s t o r i c  c o m m o n - l a w  v i e w ,  w h i c h  w a s  t h a t  a l l  p a r t i e s  t o  
l i t i g a t i o n ,  i n c l u d i n g  c r i m i n a l  d e f e n d a n t s ,  w e r e  d i s q u a l i f i e d  
f r o m  t e s t i f y i n g  b e c a u s e  o f  t h e i r  i n t e r e s t  i n  t h e  o u t c o m e  o f  t h e  
t r i a l .  S e e  g e n e r a l l y  2  J .  W i g m o r e ,  E v i d e n c e  § §  5 7 6 ,  5 7 9  ( J .  
C h a d b o u r n  r e v .  1 9 7 9 ) .  T h e  p r i n c i p a l  r a t i o n a l e  f o r  t h i s  r u l e  
w a s  t h e  p o s s i b l e  u n t r u s t w o r t h i n e s s  o f  a  p a r t y ' s  t e s t i m o n y .  
U n d e r  t h e  c o m m o n  l a w ,  t h e  p r a c t i c e  d i d  d e v e l o p  o f  p e r m i t -
t i n g  c r i m i n a l  d e f e n d a n t s  t o  t e l l  t h e i r  s i d e  o f  t h e  s t o r y ,  b u t  
t h e y  w e r e  l i m i t e d  t o  m a k i n g  a n  u n s w o r n  s t a t e m e n t  t h a t  c o u l d  
n o t  b e  e l i c i t e d  t h r o u g h  d i r e c t  e x a m i n a t i o n  b y  c o u n s e l  a n d  w a s  
n o t  s u b j e c t  t o  c r o s s - e x a m i n a t i o n .  I d . ,  a t  §  5 7 9 ,  p .  8 2 7 .  
T h i s  C o u r t  i n  F e r g u s o n  v .  G e o r g i a ,  3 6 5  U .  S .  5 7 0 ,  5 7 3 - 5 8 2  
( 1 9 6 1 ) ,  d e t a i l e d  t h e  h i s t o r y  o f  t h e  t r a n s i t i o n  f r o m  a  r u l e  o f  a  
d e f e n d a n t ' s  i n c o m p e t e n c y  t o  a  r u l e  o f  c o m p e t e n c y .  A s  t h e  
C o u r t  t h e r e  r e c o u n t e d ,  i t  c a m e  t o  b e  r e c o g n i z e d  t h a t  p e r m i t -
t i n g  a  d e f e n d a n t  t o  t e s t i f y  a d v a n c e s  b o t h  t h e  " ' d e t e c t i o n  o f  
g u i l t " '  a n d  " ' t h e  p r o t e c t i o n  o f  i n n o c e n c e , " '  i d . ,  a t  5 8 1 ,  q u o t -
i n g  1  A m .  L .  R e v .  3 9 6  ( 1 8 6 7 ) ,  a n d  b y  t h e  e n d  o f  t h e  s e c o n q  
h a l f  o f  t h e  1 9 t h  c e n t u r y , 5  a l l  S t a t e s  e x c e p t  G e o r g i a  h a d  e n -
5  
T h e  r e m o v a l  o f  t h e  d i s q u a l i f i c a t i o n s  f o r  a c c u s e d  p e r s o n s  o c c u r r e d  l a t e r  
t h a n  t h e  e s t a b l i s h m e n t  o f  t h e  c o m p e t e n c e  t o  t e s t i f y  o f  c i v i l  p a r t i e s .  2  J .  
W i g m o r e  §  5 7 9 ,  p .  8 2 6  ( J .  C h a d b o u r n  r e v .  1 9 7 9 ) .  T h i s  w a s  n o t  d u e  t o  c o n -
c e r n  t h a t  c r i m i n a l  d e f e n d a n t s  w e r e  m o r e  l i k e l y  t o  b e  u n r e l i a b l e  t h a n  o t h e r  
w i t n e s s e s ,  b u t  t o  a  c o n c e r n  f o r  t h e  a c c u s e d :  
" I f ,  b e i n g  c o m p e t e n t ,  h e  f a i l e d  t o  t e s t i f y ,  t h a t  ( i t  w a s  b e l i e v e d )  w o u l d  d a m - -
a g e  h i s  c a u s e  m o r e  s e r i o u s l y  t h a n  i f  h e  w e r e  a b l e  t o  c l a i m  t h a t  h i s  s i l e n c e  
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a c t e d  s t a t u t e s  t h a t  d e c l a r e d  c r i m i n a l  d e f e n d a n t s  c o m p e t e n t  
t o  t e s t i f y .  S e e  i d . ,  a t  5 7 7  a n d  n .  6 ,  5 9 6 - 5 9 8 .  
6  
C o n g r e s s  
e n a c t e d  a  g e n e r a l  c o m p e t e n c y  s t a t u t e  i n  t h e  A c t  o f  M a r .  1 6 ,  
1 8 7 8 ,  2 0  S t a t .  3 0 ,  a s  a m e n d e d ,  1 8  U .  S .  C .  §  3 4 8 1 ,  a n d  s i m i l a r  
d e v e l o p m e n t s  f o l l o w e d  i n  o t h e r  c o m m o n - l a w  c o u n t r i e s .  
T h u s ,  m o r e  t h a n  2 5  y e a r s  a g o  t h i s  C o u r t  w a s  a b l e  t o  s t a t e :  
" I n  s u m ,  d e c a d e s  a g o  t h e  c o n s i d e r e d  c o n s e n s u s  o f  t h e  
E n g l i s h - s p e a k i n g  w o r l d  c a m e  t o  b e  t h a t  t h e r e  w a s  n o  r a -
t i o n a l  j u s t i f i c a t i o n  f o r  p r o h i b i t i n g  t h e  s w o r n  t e s t i m o n y  o f  
t h e  a c c u s e d ,  w h o  a b o v e  a l l  o t h e r s  m a y  b e  i n  a  p o s i t i o n  t o  
m e e t  t h e  p r o s e c u t i o n ' s  c a s e . "  F e r g u s o n  v .  G e o r g i a ,  3 6 5  
U .  S . ,  a t  5 8 2 .  
7  
T h e  r i g h t  t o  t e s t i f y  o n  o n e ' s  o w n  b e h a l f  a t  a  c r i m i n a l  t r i a l  f  
h a s  s o u r c e s  i n  s e v e r a l  p r o v i s i o n s  o f  t h e  C o n s t i t u t i o n .  I t  i s  
o n e  o f  t h e  r i g h t s  t h a t  " a r e  e s s e n t i a l  t o  d u e  p r o c e s s  o f  l a w  i n  a  
f a i r  a d v e r s a r y  p r o c e s s . "  F a r e t t a  v .  C a l i f o r n i a ,  4 2 2  U .  S .  
8 0 6 ,  8 1 9 ,  n .  1 5  ( 1 9 7 5 ) .  T h e  n e c e s s a r y  i n g r e d i e n t s  o f  t h e  
F o u r t e e n t h  A m e n d m e n t ' s  g u a r a n t e e  t h a t  n o  o n e  s h a l l  b e  d e -
p r i v e d  o f  l i b e r t y  w i t h o u t  d u e  p r o c e s s  o f  l a w  i n c l u d e  a  r i g h t  t o  
b e  h e a r d  a n d  t o  o f f  e r  t e s t i m o n y :  
w e r e  e n f o r c e d  b y  l a w .  M o r e o v e r ,  i f  h e  d i d  t e s t i f y ,  t h a t  ( i t  w a s  b e l i e v e d )  
w o u l d  i n j u r e  m o r e  t h a n  a s s i s t  h i s  c a u s e ,  s i n c e  b y  u n d e r g o i n g  t h e  o r d e a l  o f  
c r o s s - e x a m i n a t i o n ,  h e  w o u l d  a p p e a r  a t  a  d i s a d v a n t a g e  d a n g e r o u s  e v e n  t o  
a n  i n n o c e n t  m a n . "  I d . ,  a t - 8 2 8 .  
6  
T h e  A r k a n s a s  C o n s t i t u t i o n  g u a r a n t e e s  a n  a c c u s e d  t h e  r i g h t  " t o  b e  
h e a r d  b y  h i m s e l f  a n d  h i s  c o u n s e l . "  A r t .  2 ,  §  1 0 .  R u l e  6 0 1  o f  t h e  A r k a n s a s  
R u l e s  o f  E v i d e n c e  p r o v i d e s  a  g e n e r a l  r u l e  o f  c o m p e t e n c y :  " E v e r y  p e r s o n  i s  
c o m p e t e n t  t o  b e  a  w i t n e s s  e x c e p t  a s  o t h e r w i s e  p r o v i d e d  i n  t h e s e  r u l e s . "  
1  
F e r g u s o n  v .  G e o r g i a ,  3 6 5  U .  S .  5 7 0  ( 1 9 6 1 ) ,  s t r u c k  d o w n  a s  u n c o n s t i t u -
t i o n a l  u n d e r  t h e  F o u r t e e n t h  A m e n d m e n t  a  G e o r g i a  s t a t u t e  t h a t  l i m i t e d  a  
d e f e n d a n t ' s  p r e s e n t a t i o n  a t  t r i a l  t o  a n  u n s w o r n  s t a t e m e n t ,  i n s o f a r  a s  i t  d e -
n i e d  t h e  a c c u s e d  " t h e  r i g h t  t o  h a v e  h i s  c o u n s e l  q u e s t i o n  h i m  t o  e l i c i t  h i s  
s t a t e m e n t . "  I d . ,  a t  5 9 6 .  T h e  C o u r t  d e c l i n e d  t o  r e a c h  t h e  q u e s t i o n  o f  a  
d e f e n d a n t ' s  c o n s t i t u t i o n a l  r i g h t  t o  t e s t i f y ,  b e c a u s e  t h e  c a s e  d i d  n o t  i n v o l v e  
a  c h a l l e n g e  t o  t h e  p a r t i c u l a r  G e o r g i a  s t a t u t e  t h a t  r e n d e r e d  a  d e f e n d a n t  
i n c o m p e t e n t  t o  t e s t i f y .  I d . ,  a t  5 7 2 ,  n .  1 .  T w o  J u s t i c e s ,  h o w e v e r ,  u r g e d  
t h a t  s u c h  a  r i g h t  b e  r e c o g n i z e d  e x p l i c i t l y .  I d . ,  a t  6 0 0 - 6 0 1 ,  6 0 2  ( c o n c u r r i n g  
o p i n i o n s ) .  
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" A  p e r s o n ' s  r i g h t  t o  r e a s o n a b l e  n o t i c e  o f  a  c h a r g e  a g a i n s t  
h i m ,  a n d  a n  o p p o r t u n i t y  t o  b e  h e a r d  i n  h i s  d e f e n s e - a  
r i g h t  t o  h i s  d a y  i n  c o u r t - a r e  b a s i c  i n  o u r  s y s t e m  o f  j u r i s -
p r u d e n c e ;  a n d  t h e s e  r i g h t s  i n c l u d e ,  a s  a  m i n i m u m ,  a  
r i g h t  t o  e x a m i n e  t h e  w i t n e s s e s  a g a i n s t  h i m ,  t o  o f f e r  t e s -
t i m o n y ,  a n d  t o  b e  r e p r e s e n t e d  b y  c o u n s e l . "  I n  r e  O l i -
v e r ,  3 3 3  U .  S .  2 5 7 ,  2 7 3  ( 1 9 4 8 )  ( e m p h a s i s  a d d e d ) .
8  
S e e  a l s o  F e r g u s o n  v .  G e o r g i a ,  3 6 5  U .  S . ,  a t  6 0 2  ( C l a r k ,  J . ,  
c o n c u r r i n g )  ( F o u r t e e n t h  A m e n d m e n t  s e c u r e s  " r i g h t  o f  a  
c r i m i n a l  d e f e n d a n t  t o  c h o o s e  b e t w e e n  s i l e n c e  a n d  t e s t i f y i n g  
i n  h i s  o w n  b e h a l f " ) .  
9  
T h e  r i g h t  t o  t e s t i f y  i s  a l s o  f o u n d  i n  t h e  C o m p u l s o r y  P r o c e s s  
C l a u s e  o f t 1 i e S i x t l i '  A m e n d m e n t ,  w h i c h  g r a n t s  a  d e f e n d a n t  
t h e  r i g h t  t o  c a l l  " w i t n e s s e s  i n  h i s  f a v o r , "  a  r i g h t  t h a t  i s  g u a r -
a n t e e d  i n  t h e  c r i m i n a l  c o u r t s  o f  t h e  S t a t e s  b y  t h e  F o u r t e e n t h  
A m e n d m e n t .  W a s h i n g t o n  v .  T e x a s ,  3 8 8  U .  S .  1 4 ,  1 7 - 1 9  
( 1 9 6 7 ) .  L o g i c a l l y  i n c l u d e d  i n  t h e  a c c u s e d ' s  r i  h t  t o  c a l l  w i t -
n e s s e s  w h o s e  t e s t i m o n y  i s  '  m a t e r i a l  a n d  f a v o r a b l e  t o  h i s  d e -
f e n s e , "  U n i t e d  S t a t e - s  v .  a  e n z u e l a - B e r n a l ,  4 5 8  U .  S .  8 5 8 ,  
8 6 7  ( 1 9 8 2 ) ,  i s  a  r i g h t  t o  t e s t i f y  h i m s e l f ,  s h o u l d  h e  d e c i d e  i t  i s  I  
i n  h i s  f a v o r  t o  d o  s o .  I n  f a c t ,  t h e  m o s t  i m p o r t a n t  w i t n e s s  f o r  
t h e  d e f e n s e  i n  m a n y  c r i m i n a l  c a s e s  i s  t h e  d e f e n d a n t  h i m s e l f .  
T h e r e  i s  n o  j u s t i f i c a t i o n  t o d a y  f o r  a  r u l e  t h a t  d e n i e s  a n  a c -
c u s e d  t h e  o p p o r t u n i t y  t o  o f f e r  h i s  o w n  t e s t i m o n y .  L i k e  t h e  
t r u t h f u l n e s s  o f  o t h e r  w i t n e s s e s ,  t h e  d e f e n d a n t ' s  v e r a c i t y ,  
8  
B e f o r e  F e r g u s o n  v .  G e o r g i a ,  i t  m i g h t  h a v e  b e e n  a r g u e d  t h a t  a  d e f e n d -
a n t ' s  a b i l i t y  t o  p r e s e n t  a n  u n s w o r n  s t a t e m e n t  w o u l d  s a t i s f y  t h i s  r i g h t .  
O n c e  t h a t  p r o c e d u r e  w a s  e l i m i n a t e d ,  h o w e v e r ,  t h e r e  w a s  n o  l o n g e r  a n y  
d o u b t  t h a t  t h e  r i g h t  t o  b e  h e a r d ,  w h i c h  i s  s o  e s s e n t i a l  t o  d u e  p r o c e s s  i n  a n  
a d v e r s a r y  s y s t e m  o f  a d j u d i c a t i o n ,  c o u l d  b e  v i n d i c a t e d  o n l y  b y  a f f o r d i n g  a  
d e f e n d a n t  a n  o p p o r t u n i t y  t o  t e s t i f y  b e f o r e  t h e  f a c t f i n d e r .  
9  
T h i s  r i g h t  r e a c h e s  b e y o n d  t h e  c r i m i n a l  t r i a l :  t h e  p r o c e d u r a l  d u e  p r o c -
e s s  c o n s t i t u t i o n a l l y  r e q u i r e d  i n  s o m e  e x t r a - j u d i c i a l  p r o c e e d i n g s  i n c l u d e s  
t h e  r i g h t  o f  t h e  a f f e c t e d  p e r s o n  t o  t e s t i f y .  S e e ,  e . g . ,  G a g n o n  v .  S c a r p e l l i ,  
4 1 1  U .  S .  7 7 8 ,  7 8 2 ,  7 8 6  ( 1 9 7 3 )  ( p r o b a t i o n  r e v o c a t i o n ) ;  M o r r i s s e y  v .  B r e w e r ,  
4 0 8  U .  S .  4 7 1 ,  4 8 9  ( 1 9 7 2 )  ( p a r o l e  r e v o c a t i o n ) ;  G o l d b e r g  v .  K e l l y ,  3 9 7  U .  S .  
2 5 4 ,  2 6 9  ( 1 9 7 0 )  ( t e r m i n a t i o n  o f  w e l f a r e  b e n e f i t s ) .  
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w h i c h  w a s  t h e  c o n c e r n  b e h i n d  t h e  o r i g i n a l  c o m m o n - l a w  r u l e ,  
c a n  b e  t e s t e d  a d e q u a t e l y  b y  c r o s s - e x a m i n a t i o n .  S e e  g e n e r -
a l l y  W e s t e n ,  T h e  C o m p u l s o r y  P r o c e s s  C l a u s e ,  7 3  M i c h .  L .  
R e v .  7 1 ,  1 1 9 - 1 2 0  ( 1 9 7 4 ) .  
M o r e o v e r ,  i n  F a r e t t a  v .  C a l i f o r n i a ,  4 2 2  U .  S . ,  a t  8 1 9 ,  t h e  
C o u r t  r e c o g n i z e d  t h a t  t h e  S i x t h  A m e n d m e n t  
" g r a n t s  t o  t h e  a c c u s e d  p e r s o n a l l y  t h e  r i g h t  t o  m a k e  h i s  
d e f e n s e .  I t  i s  t h e  a c c u s e d ,  n o t  c o u n s e l ,  w h o  m u s t  b e  ' i n -
f o r m e d  o f  t h e  n a t u r e  a n d  c a u s e  o f  t h e  a c c u s a t i o n , '  w h o  
m u s t  b e  ' c o n f r o n t e d  w i t h  t h e  w i t n e s s e s  a g a i n s t  h i m , '  a n d  
w h o  m u s t  b e  a c c o r d e d  ' c o m p u l s o r y  p r o c e s s  f o r  o b t a i n i n g  
w i t n e s s e s  i n  h i s  f a v o r . ' "  ( E m p h a s i s  a d d e d . )  
E v e n  m o r e  f u n d a m e n t a l  t o  a  p e r s o n a l  d e f e n s e  t h a n  i s  t h e  
r i g h t  o f  s e l f - r e p r e s e n t a t i o n ,  w h i c h  w a s  f o u n d  t o  b e  " n e c e s s a r -
i l y  i m p l i e d  b y  t h e  s t r u c t u r e  o f  t h e  A m e n d m e n t , "  i b i d ,  i s  a n  
a c c u s e d ' s  r i g h t  t o  p r e s e n t  h i s  o w n  v e r s i o n  o f  e v e n t s  i n  h i s  
o w n  w o r d s .  A  d e f e n d a n t ' s  o p p o r t u n i t y  t o  c o n d u c t  h i s  o w n  
d e f e n s e  b y  c a l l i n g  w i t n e s s e s  i s  i n c o m p l e t e  i f  h e  m a y  n o t  
p r e s e n t  h i m s e l f  a s  a  w i t n e s s .  
T h e  o p p o r t u n i t y  t o  t e s t i f y  i s  a l s o  a  n e c e s s a r y  c o r o l l a r y  t o  
t h e  F i f t h  A m e n d m e n t ' s  g u a r a n t e e  a g a i n s t  c o m p e l l e d  t e s t i -
m o n y .  I n  H a r r i s  v .  N e w  Y o r k ,  4 0 1  U .  S .  2 2 2  ( 1 9 7 1 ) ,  t h e  
C o u r t  s t a t e d :  " E v e r y  c r i m i n a l  d e f e n d a n t  i s  p r i v i l e g e d  t o  
t e s t i f y  i n  h i s  o w n  d e f e n s e ,  o r  t o  r e f u s e  t o  d o  s o . "  I d . ,  a t  2 2 5 .  
T h r e e  o f  t h e  d i s s e n t i n g  J u s t i c e s  i n  t h a t  c a s e  a g r e e d  t h a t  t h e  
F i f t h  A m e n d m e n t  e n c o m p a s s e s  t h i s  r i g h t :  " [ T h e  F i f t h  
A m e n d m e n t ' s  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n ]  i s  f u l f i l l e d  
o n l y  w h e n  a n  a c c u s e d  i s  g u a r a n t e e d  t h e  r i g h t  ' t o  r e m a i n  s i -
l e n t  u n l e s s  h e  c h o o s e s  t o  s p e a k  i n  t h e  u n f e t t e r e d  e x e r c i s e  o f  
h i s  o w n  w i l l . '  . . .  T h e  c h o i c e  o f  w h e t h e r  t o  t e s t i f y  i n  o n e ' s  
o w n  d e f e n s e  .  .  .  i s  a n  e x e r c i s e  o f  t h e  c o n s t i t u t i o n a l  p r i v i -
l e g e . "  I d . ,  a t  2 3 0  ( e m p h a s i s  r e m o v e d ) ,  q u o t i n g  M a l l o y  v .  
H o g a n ,  3 7 8  U .  S .  1 ,  8  ( 1 9 6 4 ) .  
1 0  
1 0  
O n  n u m e r o u s  o c c a s i o n s  t h e  C o u r t  h a s  p r o c e e d e d  o n  t h e  p r e m i s e  t h a t  
t h e  r i g h t  t o  t e s t i f y  o n  o n e ' s  o w n  b e h a l f  i n  d e f e n s e  t o  a  c r i m i n a l  c h a r g e  i s  a  
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q u e s t i o n ' . n o w  b e f o r e  t h e  C o u r t  i s  w h e t h e r  a  c r i m i n a l  
d e f e n d ~  t o · t e s t i f y  m a y  b e  r e s t r i c t e d  b y  a  s t a t e  r u l e  
t h a t  e x c l u d e s  e r  p o s t - y p n o s 1 s  t e s t i m o n y .  T h i s  i s  n o  e  
f i r s t  t i m e  t h i s  C o u r t  a s  f a c e  a  c o n s t i t u  i o n a l  c h a l l e n g e  t o  a  
s t a t e  r u l e ,  d e s i g n e d  t o  e n s u r e  t r u s t w o r t h y  e v i d e n c e ,  t h a t  i n -
t e r f e r e d  w i t h  t h e  a b i l i t y  o f  a  d e f e n d a n t  t o  o f f e r  t e s t i m o n y .  
I n  W a s h i n g t o n  v .  T e x a s ,  3 8 8  U .  S .  1 4  ( 1 9 6 7 ) ,  t h e  C o u r t  w a s  
c o n f r o n t e d  w i t h  a  s t a t e  s t a t u t e  t h a t  p r e v e n t e d  p e r s o n s  
c h a r g e d  a s  p r i n c i p a l s ,  a c c o m p l i c e s ,  o r  a c c e s s o r i e s  i n  t h e  s a m e  
c r i m e  f r o m  b e i n g  i n t r o d u c e d  a s  w i t n e s s e s  f o r  o n e  a n o t h e r .  
T h e  s t a t u t e ,  l i k e  t h e  o r i g i n a l  c o m m o n - l a w  p r o h i b i t i o n  o n  t e s -
t i m o n y  b y  t h e  a c c u s e d ,  w a s  g r o u n d e d  i n  a  c o n c e r n  f o r  t h e  
r e l i a b i l i t y  o f  e v i d e n c e  p r e s e n t e d  b y  a n  i n t e r e s t e d  p a r t y :  
" I t  w a s  t h o u g h t  t h a t  i f  t w o  p e r s o n s  c h a r g e d  w i t h  t h e  
s a m e  c r i m e  w e r e  a l l o w e d  t o  t e s t i f y  o n  b e h a l f  o f  e a c h  
o t h e r ,  ' e a c h  w o u l d  t r y  t o  s w e a r  t h e  o t h e r  o u t  o f  t h e  
c h a r g e . '  T h i s  r u l e ,  a s  w e l l  a s  t h e  o t h e r  d i s q u a l i f i c a t i o n s  
f o r  i n t e r e s t ,  r e s t e d  o n  t h e  u n s t a t e d  p r e m i s e s  t h a t  t h e  
r i g h t  t o  p r e s e n t  w i t n e s s e s  w a s  s u b o r d i n a t e  t o  t h e  c o u r t ' s  
i n t e r e s t  i n  p r e v e n t i n g  p e r j u r y ,  a n d  t h a t  e r r o n e o u s  d e c i -
s i o n s  w e r e  b e s t  a v o i d e d  b y  p r e v e n t i n g  t h e  j u r y  f r o m  
h e a r i n g  a n y  t e s t i m o n y  t h a t  m i g h t  b e  p e r j u r e d ,  e v e n  i f  i t  
w e r e  t h e  o n l y  t e s t i m o n y  a v a i l a b l e  o n  a  c r u c i a l  i s s u e . "  
( F o o t n o t e  o m i t t e d . )  I d . ,  a t  2 1 ,  q u o t i n g  B e n s o n  v .  
U n i t e d  S t a t e s ,  1 4 6  U .  S .  3 2 5 ,  3 3 5  ( 1 8 9 2 ) .  
A s  t h e  C o u r t  r e c o g n i z e d ,  t h e  i n c o m p e t e n c y  o f  a  c o d e f e n -
d a n t  t o  t e s t i f y  h a d  b e e n  r e j e c t e d  o n  n o n c o n s t i t u t i o n a l  
f u n d a m e n t a l  c o n s t i t u t i o n a l  r i g h t .  S e e ,  e . g . ,  N i x  v .  W h i t e s i d e ,  - - U .  S .  
- - ( 1 9 8 6 )  ( s l i p  o p .  5 ) ;  i d . ,  a t - - ,  n .  5  ( s l i p  o p .  9 ,  n .  5 )  ( B L A C K M U N ,  J . ,  
o p i n i o n  c o n c u r r i n g  i n  t h e  j u d g m e n t ) ;  J o n e s  v .  B a r n e s ,  4 6 3  U .  S .  7 4 5 ,  7 5 1  
( 1 9 8 3 )  ( d e f e n d a n t  h a s  t h e  " u l t i m a t e  a u t h o r i t y  t o  m a k e  c e r t a i n  f u n d a m e n t a l  
d e c i s i o n s  r e g a r d i n g  t h e  c a s e ,  a s  t o  w h e t h e r  t o  . . .  t e s t i f y  i n  h i s  o r  h e r  o w n  
b e h a l f " ) ;  B r o o k s  v .  T e n n e s s e e ,  4 0 6  U .  S .  6 0 5 ,  6 1 2  ( 1 9 7 2 )  ( " W h e t h e r  t h e  
d e f e n d a n t  i s  t o  t e s t i f y  i s  a n  i m p o r t a n t  t a c t i c a l  d e c i s i o n  a s  w e l l  a s  a  m a t t e r  
o f  c o n s t i t u t i o n a l  r i g h t " ) .  
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g r o u n d s  i n  1 9 1 8 ,  w h e n  t h e  C o u r t ,  r e f u s i n g  t o  b e  b o u n d  b y  
" t h e  d e a d  h a n d  o f  t h e  c o m m o n - l a w  r u l e  o f  1 7 8 9 , "  s t a t e d :  
" ' [ T ] h e  c o n v i c t i o n  o f  o u r  t i m e  [ i s ]  t h a t  t h e  t r u t h  i s  m o r e  
l i k e l y  t o  b e  a r r i v e d  a t  b y  h e a r i n g  t h e  t e s t i m o n y  o f  a l l  
p e r s o n s  o f  c o m p e t e n t  u n d e r s t a n d i n g  w h o  m a y  s e e m  t o  
h a v e  k n o w l e d g e  o f  t h e  f a c t s  i n v o l v e d  i n  a  c a s e ,  l e a v i n g  
t h e  c r e d i t  a n d  w e i g h t  o f  s u c h  t e s t i m o n y  t o  b e  d e t e r m i n e d  
b y  t h e  j u r y  o r  b y  t h e  c o u r t  .  .  . .  ' "  I d ,  a t  2 2 ,  q u o t i n g  
R o s e n  v .  U n i t e d  S t a t e s ,  2 4 5  U .  S .  4 6 7 ,  4 7 1  ( 1 9 1 8 ) .  
T h e  C o u r t  c o n c l u d e d  t h a t  t h i s  r e a s o n i n g  w a s  c o m p e l l e d  b y  
t h e  S i x t h  A m e n d m e n t ' s  p r o t e c t i o n s  f o r  t h e  a c c u s e d .  I n  p a r -
t i c u l a r ,  t h e  C o u r t  r e a s o n e d  t h a t  t h e  S i x t h  A m e n d m e n t  w a s  
d e s i g n e d  i n  p a r t  " t o  m a k e  t h e  t e s t i m o n y  o f  a  d e f e n d a n t ' s  w i t -
n e s s e s  a d m i s s i b l e  o n  h i s  b e h a l f  i n  c o u r t . "  I b i d .  
W i t h  t h e  r a t i o n a l e  f o r  t h e  c o m m o n - l a w  i n c o m p e t e n c y  r u l e  
t h u s  r e j e c t e d  o n  c o n s t i t u t i o n a l  g r o u n d s ,  t h e  C o u r t  f o u n d  t h a t  
t h e  m e r e  p r e s e n c e  o f  t h e  w i t n e s s  i n  t h e  c o u r t r o o m  w a s  n o t  
e n o u g h  t o  s a t i s f y  t h e  C o n s t i t u t i o n ' s  C o m p u l s o r y  P r o c e s s  
C l a u s e .  B y  p r e v e n t i n g  t h e  d e f e n d a n t  f r o m  h a v i n g  t h e  b e n e -
f i t  o f  h i s  a c c o m p l i c e ' s  t e s t i m o n y ,  " t h e  S t a t e  a r b i t r a r i l y  d e -
n i e d  h i m  t h e  r i g h t  t o  p u t  o n  t h e  s t a n d  a  w i t n e s s  w h o  w a s  
p h y s i c a l l y  a n d  m e n t a l l y  c a p a b l e  o f  t e s t i f y i n g  t o  e v e n t s  t h a t  
h e  h a d  p e r s o n a l l y  o b s e r v e d ,  a n d  w h o s e  t e s t i m o n y  w o u l d  h a v e  
b e e n  r e l e v a n t  a n d  m a t e r i a l  t o  t h e  d e f e n s e . "  ( E m p h a s i s  
a d d e d . )  I d . ,  a t  2 3 .  
J u s t  a s  a  S t a t e  m a y  n o t  a p p l y  a n  a r b i t r a r y  r u l e  o f  c o m p e -
t e n c e  t o  e x c l u d e  a  m a t e r i a l  d e f e n s e  w i t n e s s  f r o m  t a k i n g  t h e  
s t a n d ,  i t  a l s o  m a y  n o t  a p p l y  a  r u l e  o f  e v i d e n c e  t h a t  p e r m i t s  a  
w i t n e s s  t o  t a k e  t h e  s t a n d ,  b u t  a r b i t r a r i l y  e x c l u d e s  m a t e r i a l  
p o r t i o n s  o f  h i s  t e s t i m o n y .  I n  C h a m b e r s  v .  M i s s i s s i p p i ,  4 1 0  
U .  S .  2 8 4  ( 1 9 7 3 ) ,  t h e  C o u r t  i n v a l i d a t e d  a  S t a t e ' s  h e a r s a y  r u l e  
o n  t h e  g r o u n d  t h a t  i t  a b r i d g e d  t h e  d e f e n d a n t ' s  r i g h t  t o  
" p r e s e n t  w i t n e s s e s  i n  h i s  o w n  d e f e n s e . "  I d . ,  a t  3 0 2 .  C h a m -
b e r s  w a s  t r i e d  f o r  a  m u r d e r  t o  w h i c h  a n o t h e r  p e r s o n  r e p e a t -
e d l y  h a d  c o n f e s s e d  i n  t h e  p r e s e n c e  o f  a c q u a i n t a n c e s .  T h e  
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S t a t e ' s  h e a r s a y  r u l e ,  c o u p l e d  w i t h  a  " v o u c h e r "  r u l e  t h a t  d i d  
n o t  a l l o w  t h e  d e f e n d a n t  t o  c r o s s - e x a m i n e  t h e  c o n f e s s e d  m u r -
d e r e r  d i r e c t l y ,  p r e v e n t e d  C h a m b e r s  f r o m  i n t r o d u c i n g  t e s t i -
m o n y  c o n c e r n i n g  t h e s e  c o n f e s s i o n s ,  w h i c h  w e r e  c r i t i c a l  t o  h i s  
d e f e n s e .  T h i s  C o u r t  r e v e r s e d  t h e  j u d g m e n t  o f  c o n v i c t i o n ,  
h o l d i n g  t h a t  w h e n  a  s t a t e  r u l e  o f  e v i d e n c e  c o n f l i c t s  w i t h  t h e  
r i g h t  t o  p r e s e n t  w i t n e s s e s ,  t h e  r u l e  m a y  " n o t  b e  a p p l i e d  
m e c h a n i s t i c a l l y  t o  d e f e a t  t h e  e n d s  o f  j u s t i c e , "  b u t  m u s t  m e e t  
t h e  f u n d a m e n t a l  s t a n d a r d s  o f  d u e  p r o c e s s .  I b i d .  I n  t h e  
C o u r t ' s  v i e w ,  t h e  S t a t e  i n  C h a m b e r s  d i d  n o t  d e m o n s t r a t e  
t h a t  t h e  h e a r s a y  t e s t i m o n y  i n  t h a t  c a s e ,  w h i c h  b o r e  " a s s u r -
a n c e s  o f  t r u s t w o r t h i n e s s "  i n c l u d i n g  c o r r o b o r a t i o n  b y  o t h e r  
e v i d e n c e ,  w o u l d  b e  u n r e l i a b l e ,  a n d  t h u s  t h e  d e f e n d a n t  s h o u l d  
h a v e  b e e n  a b l e  t o  i n t r o d u c e  t h e  e x c u l p a t o r y  t e s t i m o n y .  
I b i d .  
O f  c o u r s e ,  t h e  r i g h t  t o  p r e s e n t  r e l e v a n t  t e s t i m o n y  i s  n o t  
w i t h o u t  l i m i t a t i o n .  T h e  r i g h t  " m a y ,  i n  a p p r o p r i a t e  c a s e s ,  
b o w  t o  a c c o m m o d a t e  o t h e r  l e g i t i m a t e  i n t e r e s t s  i n  t h e  c r i m i -
n a l  t r i a l  p r o c e s s . "  I d . ,  a t  2 9 5 .  
1 1  
B u t  r e s t r i c t i o n s  o f  a  
d e f e n d a n t ' s  r i g h t  t o  t e s t i f y  m a y  n o t  b e  a r b i t r a r y  o r  d i s p r o -
p o r t i o n a t e  t o  t h e  p u r p o s e s  t h e y  a r e  d e s i g n e d  t o  s e r v e .  I n  
a p p l y i n g  i t s  e v i d e n t i a r y  r u l e s  a  S t a t e  m u s t  e v a l u a t e  w h e t h e r  
t h e  i n t e r e s t s  s e r v e d  b y  a  r u l e  j u s t i f y  t h e  l i m i t a t i o n  i m p o s e d  
o n  t h e  d e f e n d a n t ' s  c o n s t i t u t i o n a l  r i g h t  t o  t e s t i f y .  
I V  
T h e  A r k a n s a s  r u l e  e n u n c i a t e d  b y  t h e  s t a t e  c o u r t s  d o e s  n o t  /  
a l l o w  a  t r i a l  c o u r t  t o  c o n s i d e r  w h e t h e r  p o s t h y p n o s i s  t e s t i -
1 1  
N u m e r o u s  s t a t e  p r o c e d u r a l  a n d  e v i d e n t i a r y  r u l e s  c o n t r o l  t h e  p r e s e n t a -
t i o n  o f  e v i d e n c e  a n d  d o  n o t  o f f e n d  t h e  d e f e n d a n t ' s  r i g h t  t o  t e s t i f y .  S e e ,  
e . g . ,  C h a m b e r s  v .  M i s s i s s i p p i ,  4 1 0  U .  S .  2 8 4 ,  3 0 2  ( 1 9 7 3 )  ( " I n  t h e  e x e r c i s e  
o f  t h i s  r i g h t ,  t h e  a c c u s e d ,  a s  i s  r e q u i r e d  o f  t h e  S t a t e ,  m u s t  c o m p l y  w i t h  
e s t a b l i s h e d  r u l e s  o f  p r o c e d u r e  a n d  e v i d e n c e  d e s i g n e d  t o  a s s u r e  b o t h  f a i r -
n e s s  a n d  r e l i a b i l i t y  i n  t h e  a s c e r t a i n m e n t  o f  g u i l t  a n d  i n n o c e n c e " ) ;  W a s h i n g -
t o n  v .  T e x a s ,  3 8 8  U .  S .  1 4 ,  2 3 ,  n .  2 1  ( 1 9 6 7 )  ( o p i n i o n  s h o u l d  n o t  b e  c o n s t r u e d  
a s  d i s a p p r o v i n g  t e s t i m o n i a l  p r i v i l e g e s  o r  n o n a r b i t r a r y  r u l e s  t h a t  d i s q u a l i f y  
-1 2  
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-
m o n y  m a y  b e  a d m i s s i b l e  i n  a  p a r t i c u l a r  c a s e ;  i t  i s  a  p e r  s e  r u l e  
p r o h i b i t i n g  t h e  a d m i s s i o n  a t  t r i a l  o f  a n y  d e f e n d a n t ' s  h y p n o t i -
c a l l y  r e f r e s h e d  t e s t i m o n y  o n  t h e  g r o u n d  t h a t  s u c h  t e s t i m o n y  
i s  a l w a y s  u n r e l i a b l e .
1 2  
T h u s ,  i n  A r k a n s a s ,  a n  a c c u s e d ' s  t e s t i -
m o n y  i s  l i m i t e d  t o  m a t t e r s  t h a t  h e  o r  s h e  c a n  p r o v e  w e r e  
r e m e m b e r e d  b e f o r e  h y p n o s i s .  T h i s  r u l e  o p e r a t e s  t o  t h e  d e t -
r i m e n t  o f  a n y  d e f e n d a n t  w h o  u n d e r g o e s  h y p n o s i s ,  w i t h o u t  r e -
g a r d  t o  t h e  r e a s o n s  f o r  i t ,  t h e  c i r c u m s t a n c e s  u n d e r  w h i c h  i t  
t o o k  p l a c e ,  o r  a n y  i n d e p e n d e n t  v e r i f i c a t i o n  o f  t h e  i n f o r m a t i o n  
i t  p r o d u c e d .  
1 3  
I n  t h i s  c a s e ,  t h e  a p p l i c a t i o n  o f  t h a t  r u l e  h a d  a  s i g n i f i c a n t  
a d v e r s e  e f f e c t  o n  e t i t i o n e r ' s  a b i l i t y  t o  t e s t i f y .  I t  v i r t u a l l y  
p r e v e n t e  h e r  f r o m  d e s c n  m g  a n y  o  e v e n t s  t h a t  o c -
c u r r e d  o n  t h e  d a y  o f  t h e  s h o o t i n g ,  d e s p i t e  c o r r o b o r a t i o n  o f  
m a n y  o f  t h o s e  e v e n t s  b y  o t h e r  w i t n e s s e s .  E v e n  m o r e  i m p o r -
t a n t l y ,  u n d e r  t h e  c o u r t ' s  r u l e  p e t i t i o n e r  w a s  n o t  p e r m i t t e d  t o  
d e s c r i b e  t h e  a c t u a l  s h o o t i n g  e x c e p t  i n  t h e  w o r d s  c o n t a i n e d  i n  
D o c t o r  B a c k ' s  ·n o t e s .  T h e  e x p e r t ' s  d e s c r i p t i o n  o f  t h e  g u n ' s  
t e n d e n c y  t o  m i s f i r e  w o u l d  h a v e  t a k e n  o n  g r e a t e r  s i g n i f i c a n c e  
i f  t h e  j u r y  h a d  h e a r d  p e t i t i o n e r  t e s t i f y  t h a t  s h e  d i d  n o t  h a v e  
h e r  f i n g e r  o n  t h e  t r i g g e r  a n d  t h a t  t h e  g u n  w e n t  o f f  w h e n  h e r  
h u s b a n d  h i t  h e r  a r m .  
t h o s e  i n c a p a b l e  o f  o b s e r v i n g  e v e n t s  d u e  t o  m e n t a l  i n f i r m i t y  o r  i n f a n c y  f r o m  
b e i n g  w i t n e s s e s ) .  
1 2
T h e  r u l e  l e a v e s  a  t r i a l  j u d g e  n o  d i s c r e t i o n  t o  a d m i t  t h i s  t e s t i m o n y ,  
e v e n  i f  t h e  j u d g e  i s  p e r s u a d e d  o f  i t s  r e l i a b i l i t y  b y  t e s t i m o n y  a t  a  p r e t r i a l  
h e a r i n g .  T r .  o f  O r a l  A r g .  3 6  ( s t a t e m e n t  o f  t h e  A t t o r n e y  G e n e r a l  o f  
A r k a n s a s ) .  
1 3  
T h e  A r k a n s a s  S u p r e m e  C o u r t  t o o k  t h e  p o s i t i o n  t h a t  p e t i t i o n e r  w a s  
f u l l y  r e s p o n s i b l e  f o r  a n y  p r e j u d i c e  t h a t  r e s u l t e d  f r o m  t h e  r e s t r i c t i o n  o n  h e r  
t e s t i m o n y  b e c a u s e  i t  w a s  s h e  w h o  c h o s e  t o  r e s o r t  t o  t h e  t e c h n i q u e  o f  h y p -
n o s i s .  R o c k  v .  S t a t e ,  2 8 8  A r k .  5 6 6 ,  5 8 0 ,  7 0 8  S .  W .  2 d  7 8 ,  8 6  ( 1 9 8 6 ) .  T h e  
p r o s e c u t i o n  a n d  t h e  t r i a l  c o u r t  e a c h  e x p r e s s e d  a  s i m i l a r  v i e w  a n d  t h e  t h e m e  
w a s  r e n e w e d  r e p e a t e d l y  a t  t r i a l  a s  a  j u s t i f i c a t i o n  f o r  l i m i t i n g  p e t i t i o n e r ' s  
t e s t i m o n y .  S e e  A p p .  1 5 ,  2 0 ,  2 1 - 2 2 ,  2 4 ,  3 6 .  I t  s h o u l d  b e  n o t e d ,  h o w e v e r ,  
t h a t  A r k a n s a s  h a d  g i v e n  n o  p r e v i o u s  i n d i c a t i o n  t h a t  i t  l o o k e d  w i t h  d i s f a v o r  
o n  t h e  u s e  o f  h y p n o s i s  t o  a s s i s t  i n  t h e  p r e p a r a t i o n  f o r  t r i a l  a n d  t h e r e  w e r e  
n o  p r e v i o u s  s t a t e - c o u r t  r u l i n g s  o n  t h e  i s s u e .  
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1 3  
I n  e s t a b l i s h i n g  i t s  ~ e ,  t h e  A r k a n s a s  S u p r e m e  
C o u r t  s i m p l y  f o l l o w e d  t h e  a p p r o a c h  t a k e n  b y  a  n u m b e r  o f  
S t a t e s  t h a t  h a v e  d e c i d e d  t h a t  h y p n o t i c a l l y  e n h a n c e d  t e s t i -
m o n y  s h o u l d  b e  e x c l u d e d  a t  t r i a l  o n  t h e  g r o u n d  t h a t  i t  t e n d s  
t o  b e  u n r e l i a b l e .  
1 4  
O ~ t e s  t h a t  h a v e  a d o p t e d  a n  e x c l u -
s i o n a r y  r u l e ,  h o w e v e r ,  h a v e  d o n e  s o  f o r  t h e  t e s t i m o n y  o f  w i t -
n e s s e s ,  n o t  f o r  t h e  t e s t i m o n y  o f  a  d e f e n d a n t .  T h e  A r k a n s a s  \  
S u p r e m e  C o u r t  f a i l e d  t o  p e r f o r m  t h e  c o n s t i t u t i o n a l  a n a l y s i s  
t h a t  i s  n e c e s s a r y  w h e n  a  d e f e n d a n t ' s  r i g h t  t o  t e s t i f y  i s  a t  
s t a k e .
1 5  
1
•  S e e ,  e .  g . ,  C o n t r e r a s  v .  S t a t e ,  7 1 8  P .  2 d  1 2 9  ( A l a s k a  1 9 8 6 ) ;  S t a t e  e x  r e l .  
C o l l i n s  v .  S u p e r i o r  C o u r t ,  1 3 2  A r i z .  1 8 0 ,  2 0 7 - 2 0 8 ,  6 4 4  P .  2 d  1 2 6 6 ,  
1 2 9 3 - 1 2 9 4  ( 1 9 8 2 ) ;  P e o p l e  v .  Q u i n t a n a r ,  6 5 9  P .  2 d  7 1 0 ,  7 1 1  ( C o l o .  A p p .  
1 9 8 2 ) ;  S t a t e  v .  D a v i s ,  4 9 0  A .  2 d  6 0 1  ( D e l .  S u p e r .  1 9 8 5 ) ;  B u n d y  v .  S t a t e ,  4 7 1  
S o .  2 d  9 ,  1 8 - 1 9  ( F l a .  1 9 8 5 ) ,  c e r t .  d e n i e d ,  - U .  S .  - ( 1 9 8 6 ) ;  S t a t e  v .  
M o r e n o ,  - - H a w .  - - ,  7 0 9  P .  2 d  1 0 3  ( 1 9 8 5 ) ;  S t a t e  v .  H a i s l i p ,  2 3 7  K a n .  
4 6 1 ,  4 8 2 ,  7 0 1  P .  2 d  9 0 9 ,  9 2 5 - 9 2 6 ,  c e r t .  d e n i e d ,  - U .  S .  - ( 1 9 8 5 ) ;  S t a t e  
v .  C o l l i n s ,  2 9 6  M d .  6 7 0 ,  4 6 4  A .  2 d  1 0 2 8  ( 1 9 8 3 ) ;  C o m m o n w e a l t h  v .  K a t e r ,  
3 8 8  M a s s .  5 1 9 ,  4 4 7  N .  E .  2 d  1 1 9 0  ( 1 9 8 3 ) ;  P e o p l e  v .  G o n z a l e s ,  4 1 5  M i c h .  6 1 5 ,  
3 2 9  N .  W .  2 d  7 4 3  ( 1 9 8 2 ) ,  o p i n i o n  a d d e d  t o ,  4 1 7  M i c h .  1 1 2 9 ,  3 3 6  N .  W .  2 d  
7 5 1  ( 1 9 8 3 ) ;  A l s b a c h  v .  S a d a r ,  7 0 0  S .  W .  2 d  8 2 3  ( M o .  1 9 8 5 ) ;  S t a t e  v .  
P a l m e r ,  2 1 0  N e b .  2 0 6 ,  2 1 8 ,  3 1 3  N .  W .  2 d  6 4 8 ,  6 5 5  ( 1 9 8 1 ) ;  P e o p l e  v .  
H u g h e s ,  5 9  N .  Y .  2 d  5 2 3 ,  4 5 3  N .  E .  2 d  4 8 4  ( 1 9 8 3 ) ;  R o b i s o n  v .  S t a t e ,  6 7 7  
P .  2 d  1 0 8 0 ,  1 0 8 5  ( O k l a .  C r i m .  A p p . ) ,  c e r t .  d e n i e d ,  4 6 7  U .  S .  1 2 4 6  ( 1 9 8 4 ) ;  
C o m m o n w e a l t h  v .  N a z a r o v i t c h ,  4 9 6  P a .  9 7 ,  1 1 0 ,  4 3 6  A .  2 d  1 7 0 ,  1 7 7  ( 1 9 8 1 ) ;  
S t a t e  v .  M a r t i n ,  1 0 1  W a s h .  2 d  7 1 3 ,  6 8 4  P .  2 d  6 5 1  ( 1 9 8 4 ) .  S e e  S t a t e  v .  
T u r e ,  3 5 3  N .  W .  2 d  5 0 2 ,  5 1 3 - 5 1 4  ( M i n n .  1 9 8 4 ) .  
'
5
T h e  A r k a n s a s  c o u r t  r e l i e d  o n  a  C a l i f o r n i a  c a s e ,  P e o p l e  v .  S h i r l e y ,  3 1  
C a l . 3 d  1 8 ,  7 2 3  P .  2 d  1 3 5 4 ,  c e r t .  d e n i e d ,  4 5 9  U .  S .  8 6 0  ( 1 9 8 2 ) ,  f o r  m u c h  o f  i t s  
r e a s o n i n g  a s  t o  t h e  u n r e l i a b i l i t y  o f  h y p n o s i s .  2 8 8  A r k . ,  a t  5 7 5 - 5 7 8 ,  7 0 8  
S .  W .  2 d ,  a t  8 3 - 8 4 .  B u t  w h i l e  t h e  C a l i f o r n i a  c o u r t  a d o p t e d  a  f a r  s t r i c t e r  
g e n e r a l  r u l e - b a r r i n g  e n t i r e l y  t e s t i m o n y  b y  a n y  w i t n e s s  w h o  h a s  b e e n  
h y p n o t i z e d - i t  e x p l i c i t l y  e x c e p t e d  t e s t i m o n y  b y  a n  a c c u s e d :  
" [ W ] h e n  i t  i s  t h e  d e f e n d a n t  h i m s e l f - n o t  m e r e l y  a  d e f e n s e  w i t n e s s - w h o  
s u b m i t s  t o  p r e t r i a l  h y p n o s i s ,  t h e  e x p e r i e n c e  w i l l  n o t  r e n d e r  h i s  t e s t i m o n y  
i n a d m i s s i b l e  i f  h e  e l e c t s  t o  t a k e  t h e  s t a n d .  I n  t h a t  c a s e ,  t h e  r u l e  w e  a d o p t  
h e r e i n  i s  s u b j e c t  t o  a  n e c e s s a r y  e x c e p t i o n  t o  a v o i d  i m p a i r i n g  t h e  f u n d a -
m e n t a l  r i g h t  o f  a n  a c c u s e d  t o  t e s t i f y  i n  h i s  o w n  b e h a l f . "  3 1  C a l . 3 d ,  a t  6 7 ,  
7 2 3  P .  2 d ,  a t  1 3 8 4 .  
-1 4  
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A l t h o u g h  t h e  A r k a n s a s  c o u r t  c o n c l u d e d  t h a t  a n y  t e s t i m o n y  
t h a t  c a n n o t  b e  p r o v e d  t o  b e  t h e  p r o d u c t  o f  p r e h y p n o s i s  m e m -
o r y  i s  u n r e l i a b l e ,  m a n y  c o u r t s  h a v e  e s c h e w e d  a  p e r  s e  r u l e  
a n d  p e r m i t  t h e  a d m i s s i o n  o f  h y p n o t i c a l l y  r e f r e s h e d  t e s t i -
m o n y .  1 6  H y p n o s i s  b y  t r a i n e d  h  s i c i a n s  o r  p s y c h o l o g i s t s  h a s  
b e e n  r e c o g n i z e d  a s  a  v a  1 d  t  e r a p e u t i c  t e e  m q u e  s m c e  1 9 5 8 ,  
a l t h o u g  t h e r e  i s  n o  g e n e r a l  y  a c c e p t e d  t  e o r y  t o  e x p  a m  t h e  
p h e n o m e n o n ,  o r  e v e n  a  c o n s e n s u s  o n  a  s m g  e  e f i n i t i o n  o f  
h y p n o s i s .  ' C o u n c i l  o n  S c i e n t i f i c  A f f a i r s ,  S c i e n t i f i c  S t a t u s  o f  
R e f r e s h i n g  R e c o l l e c t i o n  b y  t h e  U s e  o f  H y p n o s i s ,  2 5 3  
J .  A .  M .  A .  1 9 1 8 ,  1 9 1 8 - 1 9 1 9  ( 1 9 8 5 )  ( C o u n c i l  R e p o r t ) .
1 7  
T h e  
T h i s  c a s e  d o e s  n o t  i n v o l v e  t h e  a d m i s s i b i l i t y  o f  t e s t i m o n y  o f  p r e v i o u s l y  
h y p n o t i z e d  w i t n e s s e s  o t h e r  t h a n  c r i m i n a l  d e f e n d a n t s  a n d  w e  e x p r e s s  n o  
o p i n i o n  o n  t h a t  i s s u e .  
1 6  
S o m e  j u r i s d i c t i o n s  h a v e  a d o p t e d  a  r u l e  t h a t  h y p n o s i s  a f f e c t s  t h e  c r e d i -
b i l i t y ,  b u t  n o t  t h e  a d m i s s i b i l i t y ,  o f  t e s t i m o n y .  S e e ,  e . g . ,  B e c k  v .  N o r r i s ,  
8 0 1  F .  2 d  2 4 2 ,  2 4 4 - 2 4 5  ( C A 6  1 9 8 6 ) ;  U n i t e d  S t a t e s  v .  A w k a r d ,  5 9 7  F .  2 d  
6 6 7 ,  6 6 9  ( C A 9 ) ,  c e r t .  d e n i e d ,  4 4 4  U .  S .  8 8 5  ( 1 9 7 9 ) ;  S t a t e  v .  W r e n ,  4 2 5  S o .  
2 d  7 5 6  ( L a .  1 9 8 3 ) ;  S t a t e  v .  B r o w n ,  3 3 7  N .  W .  2 d  1 3 8 ,  1 5 1  ( N .  D .  1 9 8 3 ) ;  
S t a t e  v .  G l e b o c k ,  6 1 6  S .  W .  2 d  8 9 7 ,  9 0 3 - 9 0 4  ( T e n n .  C r i m .  A p p .  1 9 8 1 ) ;  
C h a p m a n  v .  S t a t e ,  6 3 8  P .  2 d  1 2 8 0 ,  1 2 8 2  ( W y o .  1 9 8 2 ) .  
O t h e r  c o u r t s  c o n d u c t  a n  i n d i v i d u a l i z e d  i n q u i r y  i n  e a c h  c a s e .  S e e ,  e .  g . ,  
M c Q u e e n  v .  G a r r i s o n ,  8 1 4  F .  2 d  9 5 1 ,  9 5 8  ( C A 4  1 9 8 7 )  ( r e l i a b i l i t y  e v a l u a -
t i o n ) ;  W i c k e r  v .  M c c o t t e r ,  7 8 3  F .  2 d  4 8 7 ,  4 9 2 - 4 9 3  ( C A 5  1 9 8 6 )  ( p r o b a t i v e  
v a l u e  o f  t h e  t e s t i m o n y  w e i g h e d  a g a i n s t  i t s  p r e j u d i c i a l  e f f e c t ) ,  c e r t .  d e n i e d ,  
- - U .  S .  - - ( 1 9 8 6 ) ;  S t a t e  v .  I w a k i r i ,  1 0 6  I d a h o  6 1 8 ,  6 2 5 ,  6 8 2  P .  2 d  5 7 1 ,  
5 7 8  ( 1 9 8 4 )  ( w e i g h  " t o t a l i t y  o f  c i r c u m s t a n c e s " ) .  
I n  s o m e  j u r i s d i c t i o n s ,  c o u r t s  h a v e  e s t a b l i s h e d  p r o c e d u r a l  p r e r e q u i s i t e s  
f o r  a d m i s s i b i l i t y  i n  o r d e r  t o  r e d u c e  t h e  r i s k s  a s s o c i a t e d  w i t h  h y p n o s i s .  
P e r h a p s  t h e  l e a d i n g  c a s e  i n  t h i s  l i n e  i s  S t a t e  v .  H u r d ,  8 6  N .  J .  5 2 5 ,  4 3 2  A .  
2 d  8 6  ( 1 9 8 1 ) .  S e e  a l s o  S p r y n c z y n a t y k  v .  G e n e r a l  M o t o r s  C o r p . ,  7 7 1  F .  2 d  
1 1 1 2 ,  1 1 2 2 - 1 1 2 3  ( C A 8  1 9 8 5 ) ,  c e r t .  d e n i e d ,  - U .  S .  - ( 1 9 8 6 ) ;  U n i t e d  
S t a t e s  v .  H a r r i n g t o n ,  1 8  M . J .  7 9 7 ,  8 0 3  ( A .  C .  M .  R .  1 9 8 4 ) ;  H o u s e  v .  S t a t e ,  
4 4 5  S o .  2 d  8 1 5 ,  8 2 6 - 8 2 7  ( M i s s .  1 9 8 4 ) ;  S t a t e  v .  B e a c h u m ,  9 7  N .  M .  6 8 2 ,  
6 8 9 - 6 9 0 ,  6 4 3  P .  2 d  2 4 6 ,  2 5 3 - 2 5 4  ( N .  M .  A p p .  1 9 8 1 ) ,  w r i t  q u a s h e d ,  9 8  N .  M .  
5 1 ,  6 4 4  P .  2 d  1 0 4 0  ( 1 9 8 2 ) ;  S t a t e  v .  W e s t o n ,  1 6  O h i o  A p p .  3 d  2 7 9 ,  2 8 7 ,  4 7 5  
N .  E .  2 d  8 0 5 ,  8 1 3  ( 1 9 8 4 ) ;  S t a t e  v .  A r m s t r o n g ,  1 1 0  W i s .  2 d  5 5 5 ,  3 2 9  N .  W .  
2 d  3 8 6 ,  c e r t .  d e n i e d ,  4 6 1  U .  S .  9 4 6  ( 1 9 8 3 ) .  
1 7  
H y p n o s i s  h a s  b e e n  d e s c r i b e d  a s  " i n v o l v [ i n g ]  t h e  f o c u s i n g  o f  a t t e n t i o n ;  
i n c r e a s e d  r e s p o n s i v e n e s s  t o  s u g g e s t i o n s ;  s u s p e n s i o n  o f  d i s b e l i e f  w i t h  a  l o w -
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1 5  
u s e  o f  h y p n o s i s  i n  c r i m i n a l  i n v e s t i g a t i o n s ,  h o w e v e r ,  i s  c o n t r o -
v e r s i a l ,  a n d  t h e  c u r r e n t  m e d i c a l  a n d  l e g a l  v i e w  o f  i t s  a p p r o -
p r i a t e  r o l e  i s  u n s e t t l e d .  
R e s p o n s e s  o f  i n d i v i d u a l s  t o  h y p n o s i s  v a r y  g r e a t l y .  T h e  
p o p u l a r  b e l i e f  t h a t  h y p n o s i s  g u a r a ~ t e e s  t l i e  a c c u r a c y  o f  r e c a l l  
i s  a s  y e t  w i t h o u t  e s t a b l i s h e d  f o u n d a t i o n  a n d ,  i n  f a c t ,  h y p n o s i s  
o f t e n  h a s  n o  e f f e c t  a t  a l l  o n  m e m o r y .  T h e  m o s t  c o m m o n  r e -
s p o n s e  t o  h y p n o s i s ,  h o w e v e r ,  a p p e a r s  t o  b e  a n  i n c r e a s e  i n  
b o t h  c o r r e c t  a n d  i n c o r r e c t  r e c o l l e c t i o n s .  
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T h r e e  g e n e r a l  
c h a r a c t e r i s t i c s  o f  h y p n o s i s  m a y  l e a d  t o  t h e  i n t r o d u c t i o n  o f  i n -
a c c u r a t e  m e m o r i e s :  t h e  s u b j e c t  b e c o m e s  " s u g g e s t i b l e "  a n d  
m a y  t r y  t o  p l e a s e  t h e  h y p n o t i s t  w i t h  a n s w e r s  t h e  s u b j e c t  
t h i n k s  w i l l  b e  m e t  w i t h  a p p r o v a l ;  t h e  s u b j e c t  i s  l i k e l y  t o  " c o n -
f a b u l a t e , "  t h a t  i s ,  t o  f i l l  i n  d e t a i l s  f r o m  t h e  i m a g i n a t i o n  i n  
o r d e r  t o  m a k e  a n  a n s w e r  m o r e  c o h e r e n t  a n d  c o m p l e t e ;  a n d ,  
t h e  s u b j e c t  e x p e r i e n c e s  " m e m o r y  h a r d e n i n g , "  w h i c h  g i v e s  
h i m  g r e a t  c o n f i d e n c e  i n  b o t h  t r u e  a n d  f a l s e  m e m o r i e s ,  m a k i n g  
e f f e c t i v e  c r o s s - e x a m i n a t i o n  m o r e  d i f f i c u l t .  S e e  g e n e r a l l y  M .  
O r n e ,  e t  a l . ,  H y p n o t i c a l l y  I n d u c e d  T e s t i m o n y ,  i n  E y e w i t n e s s  
T e s t i m o n y :  P s y c h o l o g i c a l  P e r s p e c t i v e s  1 7 1  ( G .  W e l l s  a n d  E .  
L o f t u s ,  e d s . ,  1 9 8 5 ) ;  D i a m o n d ,  I n h e r e n t  P r o b l e m s  i n  t h e  U s e  
o f  P r e t r i a l  H y p n o s i s  o n  a  P r o s p e c t i v e  W i t n e s s ,  6 8  C a l i f .  L .  
R e v .  3 1 3 ,  3 3 3 - 3 4 2  ( 1 9 8 0 ) .  D e s p i t e  t h e  u n r e l i a b i l i t y  t h a t  h y p -
n o s i s  c o n c e d e d l y  m a y  i n t r o d u c e ,  h o w e v e r ,  t h e  p r o c e d u r e  h a s  
b e e n  c r e d i t e d  a s  i n s t r u m e n t a l  i n  o b t a i n i n g  i n v e s t i g a t i v e  l e a d s  
o r  i d e n t i f i c a t i o n s  t h a t  w e r e  l a t e r  c o n f i r m e d  b y  i n d e p e n d e n t  
e r i n g  o f  c r i t i c a l  j u d g m e n t ;  p o t e n t i a l  f o r  a l t e r i n g  p e r c e p t i o n ,  m o t o r  c o n t r o l ,  
o r  m e m o r y  i n  r e s p o n s e  t o  s u g g e s t i o n s ;  a n d  t h e  s u b j e c t i v e  e x p e r i e n c e  - o f  
r e s p o n d i n g  i n v o l u n t a r i l y . "  C o u n c i l  R e p o r t ,  2 5 3  J .  A .  M .  A . ,  a t  1 9 1 9 .  
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" [ W ] h e n  h y p n o s i s  i s  u s e d  t o  r e f r e s h  r e c o l l e c t i o n ,  o n e  o f  t h e  f o l l o w i n g  
o u t c o m e s  o c c u r s :  ( 1 )  h y p n o s i s  p r o d u c e s  r e c o l l e c t i o n s  t h a t  a r e  n o t  s u b s t a n -
t i a l l y  d i f f e r e n t  f r o m  n o n h y p n o t i c  r e c o l l e c t i o n s ;  ( 2 )  i t  y i e l d s  r e c o l l e c t i o n s  
t h a t  a r e  m o r e  i n a c c u r a t e  t h a n  n o n h y p n o t i c  m e m o r y ;  o r ,  m o s t  f r e q u e n t l y ,  
( 3 )  i t  r e s u l t s  i n  m o r e  i n f o r m a t i o n  b e i n g  r e p o r t e d ,  b u t  t h e s e  r e c o l l e c t i o n s  
c o n t a i n  b o t h  a c c u r a t e  a n d  i n a c c u r a t e  d e t a i l s  . . . .  T h e r e  a r e  n o  d a t a  t o  s u p -
p o r t  a  f o u r t h  a l t e r n a t i v e ,  n a m e l y ,  t h a t  h y p n o s i s  i n c r e a s e s  r e m e m b e r i n g  o f  
o n l y  a c c u r a t e  i n f o r m a t i o n . "  I d . ,  a t  1 9 2 1 .  
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e v i d e n c e .  S e e ,  e . g . ,  P e o p l e  v .  H u g h e s ,  5 9  N .  Y .  2 d  5 2 3 ,  
5 3 3 ,  4 5 3  N .  E .  2 d  4 8 4 ,  4 8 8  ( 1 9 8 3 ) ;  s e e  g e n e r a l l y  R .  U d o l f ,  
F o r e n s i c  H y p n o s i s  1 1 - 1 6  ( 1 9 8 3 ) .  
T h e  i n a c c u r a c i e s  t h e  p r o c e s s  i n t r o d u c e s  c a n  b e  r e d u c e d ,  a l -
t h o u g h  p e r h a p s  n o t  e l i m i n a t e d ,  b y  t h e  u s e  o f  p r o c e d u r a l  s a f e -
g u a r d s .  O n e  s e t  o f  s u g g e s t e d  g u i d e l i n e s  c a l l s  f o r  h y p n o s i s  t o  
b e  p e r f o r m e d  o n l y  b y  a  p s y c h o l o g i s t  o r  p s y c h i a t r i s t  w i t h  s p e -
c i a l  t r a i n i n g  i n  i t s  u s e  a n d  w h o  i s  i n d e p e n d e n t  o f  t h e  i n v e s -
t i g a t i o n .  S e e  O r n e ,  T h e  U s e  a n d  M i s u s e  o f  H y p n o s i s  i n  
C o u r t ,  2 7  I n t ' l  J .  C l i n i c a l  &  E x p e r i m e n t a l  H y p n o s i s  3 1 1 ,  
3 3 5 - 3 3 6  ( 1 9 7 9 ) .  T h e s e  p r o c e d u r e s  r e d u c e  t h e  p o s s i b i l i t y  
t h a t  b i a s e s  w i l l  b e  c o m m u n i c a t e d  t o  t h e  h y p e r s u g g e s t i v e  s u b -
j e c t  b y  t h e  h y p n o t i s t .  S u g g e s t i o n  w i l l  b e  l e s s  l i k e l y  a l s o  i f  
t h e  h y p n o s i s  i s  c o n d u c t e d  i n  a  n e u t r a l  s e t t i n g  w i t h  n o  o n e  
p r e s e n t  b u t  t h e  h y p n o t i s t  a n d  t h e  s u b j e c t .  T a p e  o r  v i d e o  
r e c o r d i n g  o f  a l l  i n t e r r o g a t i o n s ,  b e f o r e ,  d u r i n g ,  a n d  a f t e r  h y p -
n o s i s ,  c a n  h e l p  r e v e a l  i f  l e a d i n g  q u e s t i o n s  w e r e  a s k e d .  I d . ,  
a t  3 3 6 .  
1 9  
S u c h  g u i d e l i n e s  d o  n o t  g u a r a n t e e  t h e  a c c u r a c y  o f  
t h e  t e s t i m o n y ,  b e c a u s e  t h e y  c a n n o t  c o n t r o l  t h e  s u b j e c t ' s  o w n  
m o t i v a t i o n s  o r  a n y  t e n d e n c y  t o  c o n f a b u l a t e ,  b u t  t h e y  d o  p r o -
v i d e  a  m e a n s  o f  c o n t r o l l i n g  o v e r t  s u g g e s t i o n s .  
T h e  m o r e  t r a d i t i o n a l  m e a n s  o f  a s s e s s i n g  a c c u r a c y  o f  t e s t i -
m o n y  a l s o  r e m a i n  a p p l i c a b l e  i n  t h e  c a s e  o f  a  p r e v i o u s l y  h y p -
n o t i z e d  d e f e n d a n t .  C e r t a i n  i n f o r m a t i o n  r e c a l l e d  a s  a  r e s u l t  
o f  h y p n o s i s  m a y  b e  v e r i f i e d  a s  h i g h l y  a c c u r a t e  b y  c o r r o b o r a t -
i n g  e v i d e n c e .  C r o s s - e x a m i n a t i o n ,  e v e n  i n  t h e  f a c e  o f  a  c o n f i -
d e n t  d e f e n d a n t ,  i s  a n  e f f e c t i v e  t o o l  f o r  r e v e a l i n g  i n c o n s i s -
t e n c i e s .  M o r e o v e r ,  a  j u r y  c a n  b e  e d u c a t e d  t o  t h e  r i s k s  o f  
h y p n o s i s  t h r o u g h  e x p e r t  t e s t i m o n y  a n d  c a u t i o n a r y  i n s t r u -c -
t i o n s .  I n d e e d ,  i t  i s  p r o b a b l y  t o  a  d e f e n d a n t ' s  a d v a n t a g e  t o  
e s t a b l i s h  c a r e f u l l y  t h e  e x t e n t  o f  h i s  m e m o r y  p r i o r  t o  h y p n o -
s i s ,  i n  o r d e r  t o  m i n i m i z e  t h e  d e c r e a s e  i n  c r e d i b i l i t y  t h e  p r o c e -
d u r e  m i g h t  i n t r o d u c e .  
1 9  
C o u r t s  h a v e  a d o p t e d  v a r y i n g  v e r s i o n s  o f  t h e s e  s a f e g u a r d s .  S e e  n .  1 6 ,  
s u p r a .  O r e g o n  b y  s t a t u t e  h a s  a d o p t e d  a  r e q u i r e m e n t  f o r  p r o c e d u r a l  s a f e -
g u a r d s  f o r  h y p n o s i s .  O r e .  R e v .  S t a t .  §  1 3 6 . 6 7 5  ( 1 9 8 5 ) .  
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W e  a r e  n o t  n o w  p r e p a r e d  t o  e n d o r s e  w i t h o u t  q u a l i f i c a t i o n s  
t h e  ~ s e  ~ ~ ~" g - a sa r i  n i v e s t l g a t i v e  t o o l ;  s c i e n t i f i c  u n d e r -
s t a n d i n g  o f  t h e  p h e n o m e n o n  a n d  o f  t h e  m e a n s  t o  c o n t r o l  t h e  
e f f e c t s  o f  h y p n o s i s  i s  s ~ c y .  A r k a n s a s ,  h o w e v e r ,  
h a s  n o t  j u s t i f i e d  t h e  e x c l u s i o n  o f  a l l  o f  a  d e f e n d a n t ' s  t e s t i -
m o n y  t h a t  a  d e f e n d a n t  i s  u n a b l e  t o  p r o v e  t o  b e  t h e  p r o d u c t  o f  
p r e h y p n o s i s  m e m o r y .  A  S t a t e ' s  l e g i t i m a t e  i n t e r e s t  i n  b a r -
r i n g  u n r e l i a b l e  e v i d e n c e  d o e s  n o t  e x t e n d  t o  p e r  s e  e x c l u s i o n s  
t h a t  m a y  b e  r e l i a b l e  i n  a n  i n d i v i d u a l  c a s e .  W h o l e s a l e  i n a d -
m i s s i b i l i t y  o f  a  d e f e n d a n t ' s  t e s t i m o n y  i s  a n  a r b i t r a r y  r e s t r i c -
t i o n  o n  t h e  r i g h t  t o  t e s t i f y  i n  t h e  a b s e n c e  o f  c l e a r  e v i d e n c e  b y  
t h e  S t a t e  r e p u d i a t i n g  t h e  v a l i d i t y  o f  a l l  p o s t h y p n o s i s  r e c o l l e c -
t i o n s .  T h e  S t a t e  w o u l d  b e  w e l l  w i t h i n  i t s  p o w e r s  i f  i t  e s t a b -
l i s h e d  g u i d e l i n e s  t o  a i d  t r i a l  c o u r t s  i n  t h e  e v a l u a t i o n  o f  
p o s t h y p n o s i s  t e s t i m o n y  a n d  i t  m a y  b e  a b l e  t o  s h o w  t h a t  t e s t i -
m o n y  i n  a  p a r t i c u l a r  c a s e  i s  s o  u n r e l i a b l e  t h a t  e x c l u s i o n  i s  
j u s t i f i e d .  B u t  i t  h a s  n o t  s h o w n  t h a t  h y p n o t i c a l l y  e n h a n c e d  
t e s t i m o n y  i s  a l w a y s  s o  u n t r u s t w o r t h y  a n d  s o  i m m u n e  t o  t h e  
t r a d i t i o n a l  m e a n s  o f  e v a l u a t i n g  c r e d i b i l i t y  t h a t  i t  s h o u l d  d i s -
a b l e  a  d e f e n d a n t  f r o m  p r e s e n t i n g  h e r  v e r s i o n  o f  t h e  e v e n t s  
f o r  w h i c h  s h e  i s  o n  t r i a l .  
I n  t h i s  c a s e ,  t h e  d e f e c t i v e  c o n d i t i o n  o f  t h e  g u n  c o r r o b o -
r a t e d  t h e  d e t a i l s  p e t i t i o n e r  r e m e m b e r e d  a b o u t  t h e  s h o o t i n g .  
T h e  t a p e  r e c o r d i n g s  p r o v i d e d  s o m e  m e a n s  t o  e v a l u a t e  t h e  
h y p n o s i s  a n d  t h e  t r i a l  j u d g e  c o n c l u d e d  t h a t  D o c t o r  B a c k  d i d  
n o t  s u g g e s t  r e s p o n s e s  w i t h  l e a d i n g  q u e s t i o n s .  S e e  n .  3 ,  
s u p r a .  T h o s e  c i r c u m s t a n c e s  p r e s e n t  a n  a r g u m e n t  f o r  a d m i s -
s i b i l i t y  o f  p e t i t i o n e r ' s  t e s t i m o n y  i n  t h i s  p a r t i c u l a r  c a s e ,  a n  a r -
g u m e n t  t h a t  m u s t  b e  c o n s i d e r e d  b y  t h e  t r i a l  c o u r t  b e c a u s e  o r  
p e t i t i o n e r ' s  c o n s t i t u t i o n a l  r i g h t  t o  t e s t i f y  o n  h e r  o w n  b e h a l f .  
2 0  
2 0
T h i s  d i s p o s i t i o n  m a k e s  i t  u n n e c e s s a r y  t o  c o n s i d e r  p e t i t i o n e r ' s  c l a i m s  
t h a t  t h e  t r i a l  c o u r t ' s  o r d e r  r e s t r i c t i n g  h e r  t e s t i m o n y  w a s  u n c o n s t i t u t i o n a l l y  
b r o a d  a n d  t h a t  t h e  t r i a l  c o u r t ' s  a p p l i c a t i o n  o f  t h e  o r d e r  r e s u l t e d  i n  a  d e n i a l  
o f  d u e  p r o c e s s  o f  l a w .  W e  a l s o  n e e d  n o t  r e a c h  p e t i t i o n e r ' s  a r g u m e n t  t h a t  
A r k a n s a s '  r e s t r i c t i o n  o n  h e r  t e s t i m o n y  i n t e r f e r e s  w i t h  h e r  S i x t h  A m e n d -
m e n t  r i g h t  t o  c o u n s e l .  P e t i t i o n e r  c o n c e d e s  t h a t  t h e r e  i s  a  " s u b s t a n t i a l  
I  
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T h e  j u d g m e n t  o f  t h e  S u p r e m e  C o u r t  o f  A r k a n s a s  i s  v a -
c a t e d  a n d  t h e  c a s e  i s  r e m a n d e d  t o  t h a t  c o u r t  f o r  f u r t h e r  p r o -
c e e d i n g s  n o t  i n c o n s i s t e n t  w i t h  t h i s  o p i n i o n .  
I t  i s  s o  o r d e r e d .  
q u e s t i o n "  w h e t h e r  s h e  r a i s e d  t h i s  f e d e r a l  q u e s t i o n  o n  a p p e a l  t o  t h e  A r k a n -
s a s  S u p r e m e  C o u r t .  R e p l y  B r i e f  f o r  P e t i t i o n e r  2 .  
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J U S T I C E  S A N D R A  D A Y  O ' C O N N O R  
-
-
~ u . p r t t t t t  < I J l l l l d  r l  t q t  , U U t b  , j h d t , «  
J h u ~ f t i n g t o n .  ~ - < q .  2 . 0 , ? ' ! '  
J u n e  1 5 ,  1 9 8 7  
✓ 
N o .  8 6 - 1 3 0  R o c k  v .  A r k a n s a s  
D e a r  C h i e f ,  
A t  C o n f e r e n c e  I  v o t e d  t e n t a t i v e l y  t o  
v a c a t e  a n d  r e m a n d ,  b u t  n o w  a m  p e r s u a d e d  w e  s h o u l d  
f i n d  n o  c o n s t i t u t i o n a l  v i o l a t i o n  h e r e .  P l e a s e  
j o i n  m e  i n  y o u r  d i s s e n t .  
S i n c e r e l y ,  
s ~  
T h e  C h i e f  J u s t i c e  
C o p i e s  t o  t h e  C o n f e r e n c e  
C H A M B E R S  O F "  
J U S T I C E  A N T O N I N  S C A L I A  
D e a r  C h i e f :  
-
-
• i q r r t m . t  Q f n : r i  ' 1 f  t J { t  , t n i t t ~  • t a t t •  
~ u l f i u g t o n .  , .  O f .  2 0 , , . ,  
R e :  N o .  8 6 - 1 3 0  - R o c k  v .  A r k a n s a s  
J u n e  1 6 ,  1 9 8 7  
I  w o u l d  b e  p l e a s e d  t o  j o i n  y o u r  d i s s e n t  i n  t h e  a b o v e  c a s e .  
S i n c e r e l y ,  
1 1 : - -
T h e  C h i e f  J u s t i c e  
C o p i e s  t o  t h e  C o n f e r e n c e  
-, j u : p r t n t t  C ! f a u r t  o f  f f r t  1 t n i t t b  ~ b t i t g  
C H A M B E R S  0 ~  
J U S T I C E  w  . . .  J .  B R E N N A N ,  J R .  
~ a , g ~  1 - ) .  < ! f .  2 0 f f e ' ! ~  
J u n e  1 6 ,  1 9 8 7  
R e :  N o .  8 6 - 1 3 0  - R o c k  v .  A r k a n s a s  
D e a r  H a r r y ,  
P l e a s e  j o i n  m e .  
S i n c e ~ l y ,  
/  '  
: ~Y ~ . t  C~  
(  -
J u s t i c e  B l a c k m u n  
C o p i e s  t o  t h e  C o n f e r e n c e  
-
, /  
v /  
- -
-
. i n p u m t  Q } c t t r t  c f  i q t  ~ t b  . i t a t t . 9 '  
J r a g l f i n g t c n .  ~ .  ( 4 .  2  t l f f e ~ ~  
-
C H A M B E R S  O F  
J U S T I C E  B Y R O N  R .  W H I T E  
J u n e  1 6 ,  1 9 8 7  
8 6 - 1 3 0  - R o c k  v .  A r k a n s a s  
D e a r  C h i e f ,  
P l e a s e  j o i n  m e .  
S i n c e r e l y  y o u r s ,  
~ 
T h e  C h i e f  J u s t i c e  
C o p i e s  t o  t h e  C o n f e r e n c e  
✓ 
•  
8 6 - 1 3 0  R o c k  v .  A r k a n s a s  ( L e s l i e )  
H A B  f o r  t h e C o u r t  4 / 6 / 8 7  
1 s t  d r a f t  6 / 1 0 / 8 7  
2 n d  d r a f t  6 / 1 2 / 8 7  
J o i n e d  b y  J P S  6 / 1 0 / 8 7  
L F P  6 / 1 1 / 8 7  
T M  6 / 1 2 / 8 7  
W J B  6 / 1 6 / 8 7  
C J  d i s s e n t i n g  
1 s t  d r a f t  6 / 1 5 / 8 7  
2 n d  d r a f t  6 / 1 7 / 8 7  
3 r d  d r a f t  6 / 1 8 / 8 7  
4 t h  d r a f t  6 / 1 9 / 8 7  
J o i n e d  b y  s o c  6 / 1 5 / 8 7  
A S  6 / 1 6 / 8 7  
C J  w i l l  d i s s e n t  6 / 1 1 / 8 7  
•  
